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PREFATORY NOTE 


It is the purpose of this official] publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing have been given. These 
decisions do not include rules and regulations of general applica- 
bility which are required to be published in the Federal Register. 
For reasons of policy, the identities of the parties are not reported 
in decisions issued under one statute which expressly authorizes, 
but does not require the publication of the facts and circumstances 
of a violation, unless the Secretary in his decision has specifically 
ordered or directed such publication. 

The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1987 (7 U.S. C. 1946, ed. 601 et seg.) , the Com- 
modity Exchange Act (7 U. S. C. 1946 ed. 1 et seq.), the Grain 
Standards Act (7 U.S. C. 1946 ed. 71 et seq.), the Packers and 
Stockyards Act, 1921 (7 U.S. C. 1946 ed. 181 et seq.), the Perish- 
able Agricultural Commodities Act, 1930 (7 U.S. C. 1946 ed. 499a 
et seq.), and the United States Warehouse Act (7 U. S. C. Chap- 
ter 10). 

The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions”. They may 
be cited by giving the volume and page, for illustration, thus: 1 
A. D. 472. It is unnecessary to cite the docket or decision num- 
ber. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 

Current court decisions involving the regulatory laws adminis- 
tered by the Department will be published herein. 

A yearly Index-Digest and Subject-Index, list of decisions 
reported, table of statutes, orders, etc., cited and construed, and 
statistical and other tables will be found in No. 12 (December) 
issue of the Agricultural Decisions. 

Copies of monthly issues beginning with January 1942 of the 
decisions will be available through the Superintendent of Docu- 
ments, U. S. Government Printing Office, Washington 25, D. C. 
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(No. 3222) 







In re CRESCENT CREAMERY Co. AMA Doc. No. 56-5. Decided Au- 
gust 28, 1952. 









Denial of Application for Interim Relief 


Where petitioner, in a proceeding under section 8c(15) (A) of the act, also 
filed an application for interim relief asking for the suspension or post- 
ponement of the effective date of Order No. 56 until a decision on the 
merits of the petition, the Judicial Officer denied the application in view 
of the generality of the petitioner’s application, the promulgation history 
and the fact that the producers might sustain irreparable damages if 
interim relief were granted and the petitioner should lose on the merits. 










Mr. M. T. Woods, Sioux Falls, South Dakota, for petitioner. Messrs. Joseph 
A. Walsh and John M, Durbin for Production and Marketing Adminis- 


tration. 


Decision by Thomas J. Flavin, Judicial Officer 







ORDER DENYING INTERIM RELIEF 


The petitioner, a handler under Order 56 regulating the han- 
dling of milk in the Sioux Falls, South Dakota, marketing area 
has also filed an application for interim relief asking for the sus- 
pension or postponement of the effective date of the order (re- 
porting provisions became effective on August 1, 1952, and the 
remaining provisions become effective September 1, 1952) until 
a decision on the merits of its petition. 

Order No. 56 was issued after notice, hearing, a tentative de- 
cision by the Assistant Administrator, Production and Marketing 
Administration, (17 F.R. 4498) to which exceptions could be filed 
and a decision by the Secretary of Agriculture (17 F.R. 5578). 

The request for postponement of the effective date alleges that 
the petitioner will suffer irreparable damage in connection with 
its business outside the marketing area because its competitors 
outside the marketing area, not being regulated by Order No. 56, 
will be able to purchase milk cheaper than the petitioner. The pe- 
tition alleges no supporting facts for its claim and the answer of 
the Assistant Administrator to the application for interim relief 
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cites evidence from the promulgation record of Order No. 56 to 
dispute the petitioner’s claim. 

The petitioner also complains that the order will require pay- 
ment of $1.25 per cwt. on milk received by it for custom bottling 
and will result in loss of this business amounting to at least $2000 
per year. The answer to the application for interim relief points 
out that the compensatory charge referred to is not in effect for 
the months August through January, and in any event applies only 
if the petitioner’s receipts of milk are not equal to petitioner’s 
Class I distribution including custom bottling. The answer refers 
to the promulgation record also to the effect that the custom bot- 
tling described is not strictly custom bottling since the persons 
who supply the milk for packaging do not always take back the 
amount supplied and during some seasons of the year the order 
handler doing the packaging supplements the supply received for 
packaging from producer receipts. The answer also contends that 
the record shows that milk received for so-called custom bottling 
is mingled with the handler’s other receipts. 

In view of the generality of the petitioner’s application, the 
promulgation history and the fact that of course the producers 
might be irreparably damaged if interim relief were granted and 
the petitioner should lose on the merits, we are not persuaded 
that the postponement sought for should be granted. Accordingly 
the application is denied. 


(No. 3223) 


In re DAIRYLAND CREAMERY Co. AMA Doc. No. 56-3. Decided 
August 28, 1952. 


Denial of Application for Interim Relief 


Where petitioner, in a proceeding under section 8c(15)(A) of the act, also 
filed an application for interim relief asking for the suspension or post- 
ponement of the effective date of Order No. 56 until a decision on the 
merits of its petition, the Judicial Officer denied the application in view 
of the generality of the petitioner’s application, the promulgation his- 
tory and the fact that the producers might sustain irreparable damages 
if interim relief were granted and the petitioner should lose on the merits. 


. M. T. Woods, Sioux Falls, South Dakota, for petitioner. Messrs. Joseph 
A. Walsh and John M. Durbin, for Production and Marketing Adminis- 
tration. 


Decision by Thomas J. Flavin, Judicial Officer 





In re GUERNSEY DAIRY 
Cite as 11 A.D. 695 


ORDER DENYING INTERIM RELIEF 


The petitioner, a handler under Order No. 56 regulating the 
handling of milk in the Sioux Falls, South Dakota, marketing 
area has also filed an application for interim relief asking for 
the suspension or postponement of the effective date of the order 
(reporting provisions became effective on August 1, 1952, and 
the remaining provisions become effective September 1, 1952) un- 
til a decision on the merits of its petition. 

Order No. 56 was issued after notice, hearing, a tentative de- 
cision by the Assistant Administrator, Production and Marketing 
Administration, (17 F.R. 4498) to which exceptions could be filed 
and a decision by the Secretary of Agriculture (17 F.R. 5578). 

The request for postponement of the effective date alleges that 
the petitioner will suffer irreparable damage in connection with 
its business outside the marketing area because its competitors 
outside the marketing area, not being regulated by Order No. 56, 
will be able to purchase milk cheaper than the petitioner .The pe- 
tition alleges no supporting facts for its claims and the answer 
of the Assistant Administrator to the application for interim re- 
lief cites evidence from the promulgation record of Order No. 56 
to dispute the petitioner’s claim. 

In view of the generality of the petitioner’s application, the pro- 
mulgation history and the fact that of course the producers might 
be irreparably damaged if interim relief were granted and the 
petitioner should lose on the merits, we are not persuaded that 
the postponement sought for should be granted. Accordingly the 
application is denied. 


(No. 3224) 


In re ELDO KNOCHENMUS., d/b/a GUERNSEY Dairy. AMA Doc. No. 
56-4. Decided August 28, 1952. 


Denial of Application for Interim Relief 


Where petitioner, in a proceeding under section 8c(15)(A) of the act, also 
filed an application for interim relief asking for the suspension or post- 
ponement of the effective date of Order No. 56 until a decision on the 
merits of its petition, the Judicial Officer denied the application in view 
of the generality of the petitioner’s application, the promulgation history 
and the fact that the producers might sustain irreparable damages in 
interim relief were granted and the petitioner should lose on the merits. 
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Mr. M. T. Woods, Sioux Falls, South Dakota, for petitioner. Messrs. Joseph 
A. Walsh and John M. Durbin for Production and Marketing Adminis- 


tration. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DENYING INTERIM RELIEF 


The petitioner, a handler under Order No. 56 regulating the 
handling of milk in the Sioux Falls, South Dakota, marketing area 
has also filed an application for interim relief asking for the sus- 
pension or postponement of the effective date of the order (re- 
porting provisions became effective on August 1, 1952, and the 
remaining provisions become effective September 1, 1952) until 
a decision on the merits of its petition. 

Order No. 56 was issued after notice, hearing, a tentative de- 
cision by the Assistant Administrator, Production and Marketing 
Administration, (17 F.R. 4498) to which exceptions could be filed 
and a decision by the Secretary of Agriculture (17 F.R. 5578). 

The request for postponement of the effective date alleges that 
the petitioner will suffer irreparable damage in connection with 
its business outside the marketing area because its competitors 
outside the marketing area, not being regulated by Order No. 56, 
will be able to purchase milk cheaper than the petitioner. The pe- 
tition alleges no supporting facts for its claim and the answer of 
the Assistant Administrator to the application for interim relief 
cites evidence from the promulgation record of Order No. 56 to 
dispute the petitioner’s claim. 

The petitioner also complains of irreparable damage because it 
has built up a business in premium milk and that the order re- 
quires him to pool and share “this property and profit with others 
who have made no contribution to it”. This does not seem to be 
true because if the petitioner is a handler and not a producer- 
handler any premium the petitioner receives at retail or wholesale 
because of breed characteristics or special quality is not required 
to be pooled or shared with others. If the petitioner is a purchaser- 
handler no obligation at all is required of him with respect to the 
producer-settlement fund. 

In view of the generality of the petitioner’s application, the pro- 
mulgation history and the fact that of course the producers might 
be irreparably damaged if interim relief were granted and the 
petitioner should lose on the merits, we are not persuaded that 
the postponement sought for should be granted. Accordingly the 
application is denied. 





LAKESIDE DAIRY CO. 
Cite as 11 A.D. 697 


(No. 3225) 


In re LAKESIDE Dairy Co. AMA Doc. No. 56-2. Decided August 
28, 1952. 


Denial of Application for Interim Relief 


Where petitioner, in a proceeding under section 8c(15)(A) of the act, also 
filed an application for interim relief asking for the suspension or post- 
ponement of the effective date of Order No. 56 until a decision on the 
merits of its petition, the Judicial Officer denied the application in view 
of the generality of the petitioner’s application, the promulgation history 
and the fact that the producers might sustain irreparable damages if 
interim relief were granted and the petitioner should lose on the merits. 


. M. T. Woods, Sioux Falls, South Dakota, for petitioner. Messrs. Joseph 
A. Walsh and John M. Durbin for Production and Marketing Adminis- 
tration. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DENYING INTERIM RELIEF 
The petitioner, a handler under Order No. 56 regulating the 


handling of milk in the Sioux Falls, South Dakota, marketing area 
has also filed an application for interim relief asking for the sus- 
pension or postponement of the effective date of the order (re- 
porting provisions became effective on August 1, 1952, and the 
remaining provisions become effective September 1, 1952) until 
a decision on the merits of its petition. 

Order No. 56 was issued after notice, hearing, a tentative de- 
cision by the Assistant Administrator, Production and Marketing 
Administration, (17 F.R. 4498) to which exceptions could be filed 
and a decision by the Secretary of Agriculture (17 F.R. 5578). 

The request for postponement of the effective date alleges that 
the petitioner will suffer irreparable damage in connection with 
‘its business outside the marketing area because its competitors 
outside the marketing area, not being regulated by Order No. 56, 
will be able to purchase milk cheaper than the petitioner. The pe- 
tition alleges no supporting facts for its claim and the answer of 
the Assistant Administrator to the application for interim relief 
cites evidence from the promulgation record of Order No. 56 to 
dispute the petitioner’s claim. 

The petitioner also complains that the order will require pay- 
ment of $1.25 per cwt. on milk received by it for custom bottling 
and will result in loss of this business amounting to at least $2000. 
per year. The answer to the application for interim relief points 
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out that the compensatory charge referred to is not in effect for 
the months August through January, and in any event applies 
only if the petitioner’s receipts of milk are not equal to petitioner’s 
Class I distribution including custom bottling. The answer refers 
to the promulgation record also to the effect that the custom bot- 
tling described is not strictly custom bottling since the persons 
who supply the milk for packaging do not always take back the 
amount supplied and during some seasons of the year the order 
handler doing the packaging supplements the supply received for 
packaging from producer receipts. The answer also contends that 
the record shows that milk received for so-called custom bottling 
is mingled with the handler’s other receipts. 

In view of the generality of the petitioner’s application, the 
promulgation history and the fact that of course the producers 
might be irreparably damaged if interim relief were granted and 
the petitioner should lose on the merits, we are not persuaded that 
the postponement sought for should be granted. Accordingly the 
application is denied. 


(No. 3226) 


In re TERRACE PARK Dairy. AMA Doc. No. 56-1. Decided August 
28, 1952. 


Denial of Application for Interim Relief 


Where petitioner, in a proceeding under section 8c(15) (A) of the act, also 
filed an application for interim relief asking for the suspension or post- 
ponement of the effective date of Order No. 56 until a decision on the 
merits of its petition, the Judicial Officer denied the application in view 
of the generality of the petitioner’s application, the promulgation history 
and the fact that the producers might sustain irreparable damages in 
interim relief were granted and the petitioner should lose on the merits. 


. M. T. Woods, Sioux Falls, South Dakota, for petitioner. Messrs. Joseph 
A. Walsh and John M. Durbin for Production and Marketing Adminis- 
tration. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DENYING INTERIM RELIEF 


The petitioner, a handler under Order No. 56 regulating the 
handling of milk in the Sioux Falls, South Dakota, marketing 
area has also filed an application for interim relief asking for the 
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suspension or postponement of the effective date of the order (re- 
porting provisions became effective on August 1, 1952, and the 
remaining provisions become effective September 1, 1952) until 
a decision on the merits of its petition. 

Order No. 56 was issued after notice, hearing, a tentative de- 
cision by the Assistant Administrator, Production and Marketing 
Administration, (17 F.R. 4498) to which exceptions could be filed 
and a decision by the Secretary of Agriclture (17 F.R. 5578). 

The request for postponement of the effective date alleges that 
the petitioner will suffer irreparable damage in connection with 
its business outside the marketing area because its competitors 
outside the marketing area, not being regulated by Order No. 56, 
will be able to purchase milk cheaper than the petitioner. The pe- 
tition alleges no supporting facts for its claim and the answer of 
the Assistant Administrator to the application for interim relief 
cites evidence from the promulgation record of Order No. 56 to 
dispute the petitioner’s claim. 

In view of the generality of the petitioner’s application, the pro- 
mulgation history and the fact that of course the producers might 
be irreparably damaged if interim relief were granted and the pe- 
titioner should lose on the merits, we are not persuaded that the 
postponement sought for should be granted. Accordingly the ap- 
plication is denied. 


(No. 3227) 


In re JOE ALLISON STocK YARDS, INc. P&S Doc. No. 1598. De- 
cided August 4, 1952. 


Increase in Rates and Charges 


Upon petition by respondent, notice to the public, and answer by the Live- 
stock Branch, respondent is authorized to file new tariff establishing 
rates and charges requested in its petition. 


Mr. John L. Currin for Livestock Branch, Production and Marketing Admin- 
istration. Joe Allison Stock Yards, Inc., of Chattanooga, Tennessee, re- 
spondent, pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.) 
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The respondent is now operating under an order issued on Jan- 
uary 16, 1952 (11 A.D. 12) authorizing it to file a tariff estab- 
lishing the current rates and charges for stockyard services which 
it renders. That order became effective on January 22, 1952, and 
provided that it should remain in effect to and including April 1, 
1953. 

By a petition filed on June 26, 1952, respondent requested an 
authorization to put into effect certain increases in its rates and 
charges for stockyard services which it renders at Chattanooga, 
Tennessee. 

Notice of the filing of this petition and its contents was pub- 
lished in the Federal Register on July 9, 1952 (17 F.R. 6165). 
This notice, which set out in detail the current and proposed rates 
and charges, provided a period of 15 days during which any in- 
terested person might indicate a desire to be heard in the matter. 
No interested person has indicated such a desire to the Hearing 
Clerk. 

The Livestock Branch, by its attorney, filed an answer recom- 
mending that the petition be granted, conditioned upon respond- 
ent’s continuing to comply with the nine conditions set forth in 
the answer of the Livestock Branch filed on January 19, 1951. The 
Livestock Branch further recommended that the order to be is- 
sued become effective as soon as possible and that such order re- 
main in effect to and including August 1, 1953. 

On July 17, 1952, the respondent filed a telegram agreeing to 
continue complying with the nine conditions referred to above. 

Inasmuch as the parties are agreed and no objection concerning 
the matter has been filed, the petition is granted, and respondent 
is authorized to file a new tariff establishing the rates and charges 
requested in its petition, and beginning with the effective date of 
this order to assess such rates and charges. 


It has been requested that this order become effective as soon 
as possible. All interested persons have been afforded a period 
of 15 days within which to be heard upon the petition for increased 
rates and charges. The Packers and Stockyards Act provides that 
no order of this nature shall be effective in less than five days 
after its date of signature. Undue delay in making this order ef- 
fective may have an adverse effect upon the marketing of livestock. 
Accordingly, good cause is found for making it effective in less 
than 30 days. 


This order shall become effective on the sixth day after its date 
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of signature and remain in effect to and including August 1, 1953. 
A copy hereof shall be served upon each of the parties by regis- 
tered mail or in person. 


(No. 3228) 


MIKE O’CONNOR v. SWIFT & HENRY LIVE STOCK COMMISSION Co. 
P&S Doc. No. 1974. Decided August 7, 1952. 


Dismissal—Failure to File Opening Statement 
Neither party having requested an oral hearing and notice having been 
served that shortened procedure would be used, upon complainant’s fail- 
ure to file opening statements of the facts the proceeding is dismissed. 


Mr. Mike O’Connor, of South St. Joseph, Missouri, complainant, pro se. Swift 
& Henry Live Stock Commission Co., of Kansas City, Missouri, respond- 
ent pro se. Mr. John L. Currin, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


Neither party requested an oral hearing in this reparation pro- 
ceeding under the Packers and Stockyards Act, 1921, as amended 
(7 U.S.C. 181 et seq.), and notice was served upon the parties 
that the shortened procedure would be used in accordance with 
section 202.48(a) of the rules of practice (9 CFR 202.48(a)). 

The complainant failed to file an opening statement of facts. 
Pursuant to section 202.17(h) of the rules of practice (9 CFR 
202.17 (h)), the proceeding is therefore dismissed. 

Copies hereof shall be served upon the parties by registered 
mail or in person. This order shall become effective on the sixth 
day after its service. 


(No. 3229) 


In re MARKET AGENCIES AT OMAHA UNION STOCK YARDS, OMAHA, 
NEBRASKA. P&S Doc. No. 148. Decided August 19, 1952. 


Modification of Rates and Charges 


Upon petition by respondents, notice to the public, answer by the Livestock 
Branch, and agreement between the parties, respondents are authorized 
to file and put into effect a new schedule of rates and chargs. 
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Mr. John L. Currin for Livestock Branch, Production and Marketing Admin- 
istration. Mr. C. B. Heineman, Jr., of Washington, D. C., for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S.C. 181 et seq.). 

Respondents are now operating under an order issued on July 
22, 1952, which continued in effect to and including September 15, 
1952, the order of February 20, 1951 (10 A.D. 149), as amended 
by the order of April 30, 1951 (10 A.D. 5138). 

On April 23, 1952, a petition was filed by respondents requesting 
authority to put into effect for a period of one year a new schedule 
of rates and charges modifying the currently authorized schedule. 
Notice of this petition was published in the Federal Register on 
May 2, 1952 (17 F.R. 3886), and all interested persons were af- 
forded an opportunity to be heard in the matter. No interested 
person has notified the Hearing Clerk of a desire to be heard. 

On August 13, 1952, the attorney for the Livestock Branch, Pro- 
duction and Marketing Administration, filed an answer stating 
that, as a result of a detailed study of the reasonableness of the 
proposed rates and charges and negotiation with respondents, it 
was the opinion of the Branch that certain of the increased rates 
and charges sought by respondents could not be justified. The an- 
swer stated, however, that the Livestock Branch felt some in- 
creases in the currently authorized rates and charges are justified. 
Accordingly, the Branch recommended the issuance of an order 
authorizing, for a period of one year beginning September 1, 1952, 
a schedule of rates and charges which was set forth in full in the 
answer. The recommendation of the Livestock Branch was made 
upon the condition that, in lieu of the reporting requirements of 
prior orders, respondents be required to execute in detail and file 
annually reports of their operations on the form attached to the 
answer filed on August 13, 1952, designated as Form LS-126. 

On August 14, 1952, respondents filed a document in which re- 
spondents agreed to the schedule of rates and charges set out in 
answer of the Livestock Branch for a one-year period and to file 
the reports recommended. Inasmuch as the rates and charges 
agreed upon by the parties will produce aggregate revenues lower 
than would have been produced by the corresponding rates and 
charges which were published in the Federal Register on May 2, 
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1952, it is found that further notice and public procedure on this 
order are unnecessary. 

Since the parties are agreed, the respondents are authorized to 
file a new tariff embodying the rates and charges set forth in the 
answer of the Livestock Branch filed on August 13, 1952, and, 
beginning on September 1, 1952, to put such rates and charges 
into effect. In lieu of the reporting requirements of prior orders 
respondents shall execute in detail and file annually reports of 
their operations on the form attached to the answer filed by the 
Livestock Branch on August 13, 1952. 

The respondents who must prepare for and be ready to comply 
with this order on its effective date wish to have it become effec- 
tive as soon as possible. All interested persons have been afforded 
an opportunity to be heard in the matter. The Packers and Stock- 
yards Act provides that orders of this nature shall not become ef- 
fective in less than five days after their date. Undue delay in 
making this order effective may adversely affect the marketing of 
livestock. Accordingly, good cause is found for making it effective 
in less than 30 days. 

This order shall become effective on September 1, 1952, and re- 


main in effect to and including August 31, 1953, unless changed 
by further order before the latter date. 

Copies hereof shall be served upon the parties by registered mail 
or in person. 


(No. 3230) 


In re UNION STOCK YARDS COMPANY OF OMAHA, (LTD.). P&S Doc. 
No. 344. Decided August 21, 1952. 


Extension of Rates and Charges 
Upon petition by respondent and answer by the Livestock Branch, respondent 
is authorized to continue assessing current rates and charges to and 
including September 15, 1954. 


Mr. John L. Currin for Livestock Branch, Production and Marketing Ad- 
ministration. Mr. Harry B. Coffee, of Omaha, Nebraska, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 
ORDER 


This is a rate proceeding under the Packers and Stockyards Act, 
1921, as amended, (7 U.S.C. 181 et seq.). The respondent is now 
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operating under an order dated September 10, 1951 (10 A.D. 
1178), authorizing it to file and put into effect for a period of one 
year the current schedule of rates and charges That order is due 
to expire on September 15, 1952. 

By petition filed on July 10, 1952, respondent requested a two- 
year extension of the order of September 10, 1951. Prior to the 
issuance of that order notice of the petition therefor was published 
in the Federal Register on August 15, 1951 (16 F.R. 8048), and 
an opportunity was provided for any interested party to indicate 
a desire to be heard in the matter. No communication regarding 
the matter was received by the Hearing Clerk. Inasmuch as the 
present petition does not involve an increase of rates and charges 
lawfully prescribed by the Secretary or new rates and charges for 
services not heretofore covered by order, it is found that further 
notice and public procedure on this order are unnecessary. 

On July 30, 1952, the attorney for the Livestock Branch filed an 
answer recommending that the petition be granted. 

Since the parties are agreed the petition is granted, and the re- 
spondent is authorized to continue assessing the current rates and 
charges. ; 

This order shall become effective on September 16, 1952, and 
remain in effect to and including September 15, 1954, unless 
changed by further order before the latter date. 


A copy hereof shall be served upon each of the parties by regis- 
tered mail or in person. 


(No. 3231) 


CAPITOL INDUSTRIES, INC., d/b/a ZACHARY LIVESTOCK AUCTION 
v. W. H. HODGES AND COMPANY. P&S Doc. No. 1954. Decided 
August 28, 1952. 


Dismissal with Prejudice—Stipulation of Parties 


Where during the course of the oral hearing held in this proceeding the 
parties mutually agreed upon an amicable settlement of the dispute 
and entered into a stipulation to that effect, upon motion of complainant 
to dismiss the complaint with prejudice, and consent of respondent, the 
complaint filed herein is, accordingly, dismissed. 


. Bert E. Durrett and Mr. Wallace A. Hunter of Durrett and Hardin of 
Baton Rouge, Louisiana, for complainant. Mr. Jones T. Prowell of Prow- 
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ell & Viosca, of New Orleans, Louisiana, for respondent. Mr. Patrick 
C. Murphy, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). Formal com- 
plaint was filed February 26, 1951, alleging that respondent, W. 
H. Hodges and Company, had failed to pay the amount of drafts 
drawn by M. L. Roach for livestock purchased by M. L. Roach, 
alleged agent of W. H. Hodges and Company, at Zachary Livestock 
Auction, and allegedly consigned and delivered to W. H. Hodges 
and Company at New Orleans, Louisiana. Respondent filed an an- 
swer on November 7, 1951, denying the agency of M. L. Roach 
and denying any liability to the complainant for the amount of the 
drafts. Both parties requested an oral hearing. 

On July 28, 1952, the oral hearing was held at New Orleans, 
Louisiana, during the course of which the parties mutually agreed 
upon an amicable settlement of the dispute and entered a stipu- 
lation into the record to that effect. The complainant made a mo- 
tion to dismiss the complaint with prejudice, and the respondent 
indicated its approval of such motion. 

Accordingly, the complaint filed herein is dismissed, 


Copies hereof shall be served upon the parties by registered 
mail or in person. 


(No. 3232) 


THE KILLMON COMPANY v. JOSEPH L. GAUTIER. PACA Doc. No. 
5779. Decided August 4, 1952. 


Failure to Pay Balance of Purchase Price—Default 


Where complainant alleged the sale to, and acceptance by, respondent of 
potatoes, for which he has not paid in full, and where respondent did 
not file an answer, held, respondent’s failure to answer constitutes an 
admission of the facts alleged in the complaint and a waiver of oral 
hearing, and his failure to pay the balance of the purchase price is a 
violation of section 2 of the act for which reparation should be awarded 
complainant. 
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The Killmon Company, of Keller, Virginia, complainant, pro se. Miss Lenore 
H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended, (7 U.S.C. 499a et seq.). 
Informal complaint was filed on October 1, 1951. Formal complaint 
was filed June 4, 1952. Complainant seeks an award of reparation 
in the amount of the purchase price of 2,444 sacks of potatoes sold 
and delivered to respondent during July 1951. 

A copy of the report of investigation issued by the Regulatory 
Division, Fruit and Vegetable Branch, was served upon complain- 
ant on June 16, 1952. A copy of the report of investigation and a 
copy of the formal complaint were mailed to respondent’s last 
known business address by registered mail on June 13, 1952, but 
were returned with the notation “removed no address.” The pa- 
pers were again sent to respondent by regular mail on June 27, 
1952, and were again returned marked “removed no address.” 


Enclosed with the complaint and report of investigation was a 
letter notifying respondent that an answer should be filed within 
20 days after service and that, in accordance with section 47.8 (c) 
of the rules of practice, failure to file an answer would constitute 
a waiver of oral hearing and an admission of the facts alleged in 
the complaint. Respondent has not filed an answer. The issuance 
of an order is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, Francis D. Killmon, doing 
business as The Killmon Company, whose address is Keller, Vir- 
ginia. 

2. Respondent is an individual, Joseph L. Gautier, whose last 
known business address is 111 Broad Street, New York, New 
York. At the time of the transaction involved herein, respondent 
was licensed under the act. 

8. In the course of interstate commerce, complainant sold to 


respondent on July 18, 1951, 2,444 100-pound sacks of U.S. No. 1, 
Size A, potatoes at $2.15 per sack, making a total of $5,254.60. 


4. Potatoes meeting the specifications of the foregoing con- 
tract were delivered to respondent at New York, in trucks hired 
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by complainant. Upon arrival respondent accepted the potatoes 
and made no complaint with respect thereto. 


5. The total purchase price of the potatoes is $5,254.60. Re- 
spondent has not paid to complainant any part of this amount. 


6. Informal complaint was filed October 1, 1951, which was 
within nine months after the cause of action accrued. 


CONCLUSIONS 

The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing, as provided in the rules of 
practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly the price of the 2,444 sacks 
of potatoes is in violation of section 2 of the act. Complainant 
should be awarded reparation in the amount of $5,254.60, with 
interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $5,254.60, with interest thereon at 
the rate of 5 percent per annum from August 1, 1951, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 8233) 
PACA Doc. No. 5244. Decided August 5, 1952. 


Dismissal—Rejection with Reasonable Cause— 
Evidence—Lack of Suitable Shipping Condition 


Where complainant sought to recover the loss allegedly sustained by respond- 
ent’s rejection of two carloads of potatoes purchased for respondent’s 
account, and respondent alleged that complainant was the seller and 
not respondent’s buying agent, and that the potatoes were not in suitable 
shipping condition, held, that the evidence establishes that complainant 
was the seller, the potatoes on arrival were abnormally deteriorated and, 
therefore, were not in suitable shipping condition, respondent’s rejection 
was with reasonable cause, and the complaint should be dismissed. 


United Shippers Association, of San Francisco, California, for complainant. 
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Messrs. Golbus & Golbus, of Chicago, Illinois, for respondent. Mr. J. EZ. 
Croak, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was received June 20, 1949, and a formal 
complaint was filed November 1, 1949, Complainant alleges in the 
formal complaint that on or about June 9, 1949, it sold to respond- 
ent two carloads of potatoes which were tendered to and rejected 
by respondent. This proceeding was instituted for the recovery of 
the loss of $768 allegedly sustained on resale of the potatoes. A 
copy of the formal complaint and a copy of the report of investi- 
gation prepared by the Regulatory Division, Fruit and Vegetable 
Branch, were served upon respondent by registered mail on De- 
cember 1, 1949. A copy of the report of investigation was served 
upon complainant on December 5, 1949. 

Respondent filed an answer to the formal complaint on Decem- 
ber 16, 1949, denying generally all allegations of the complaint 
which imply any liability of respondent to complainant. 

Complainant requested an oral hearing, which was held at 
* * *, Minnesota, on December 1, 1950. Complainant was not 
represented at the hearing, but the depositions of * * * and 
* * * were placed in the record on complainant’s behalf. Re- 
spondent was represented by counsel and offered the testimony of 
its business manager. Complainant subsequently filed proposed 
findings of fact, conclusions and order and respondent filed a brief. 


FINDINGS OF FACT 


1. Complainant, * * *, is a corporation whose post office ad- 
dressis * * *, California. 


2. Respondent, * * *, is a corporation whose post office ad- 
dress is * * *, Minnesota. At the time of the transaction in- 
volved herein respondent was licensed under the act. 


8. On June 9, 1949, in the course of interstate commerce, com- 
plainant contracted to sell to respondent two carloads of U.S. No. 
2 potatoes, each car containing 360 100-pound sacks, at $1.80 per 
sack, or $1,296 for the two shipments, f.0.b. shipping point, * * *, 
California. The two cars, PFE 43700 and PFE 47771, had been 
shipped from that point on the previous day by * * *, Califor- 
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nia, from whom complainant purchased the potatoes. No official in- 
spection of the potatoes was had at loading point or in transit. 


4. Immediately after the sale of the potatoes to respondent, 
both shipments were diverted by complainant to respondent at 
* * * Minnesota. On June 14, 1949, respondent ordered the 
carrier to divert car PFE 43700 to * * *, Minnesota, with a 
stopover at * * * for partial unloading. Car PFE 47771 arrived 
at * * *on June 15, 1949; and car PFE 43700 arrived at * * * 
the same day. Both carloads were in transit the normal time for 
shipments of produce from * * *, California. 


5. A Federal inspection was made of the potatoes in each of 
the carloads on the morning of June 16, 1949. Each inspection 
was restricted to the three upper layers of the four and five layers 
in the car. The certificate pertaining to car PFE 43700 reads, in 
part, as follows: 


“Temperature of product: In doorway next floor racks 43° 
top layer 49° F. 

“Condition: In 20% of samples no Soft Rot, in 50% 2 to 
6%, 30% show 8 to 12%, average 5% Slimy Soft Rot in vari- 
ous stages, mostly advanced stage. In most samples from 3 
to 10%, in few none, average 5% damaged by sticky, sunken, 
discolored areas, including 1% serious damage. Remainder 
stock firm.” 


The certificate pertaining to car PFE 47771 reads, in part, as 
follows: 


“Temperature of product: In doorway next floor rack 42° 
top layer 45° F. 

“Condition: Stock is generally firm. In most samples from 
1 to 6%, in some none, average 2% serious damage by sunken 
discolored sticky areas. Soft Rot in most samples from 1 to 
6%, in many none, average 2% Slimy Soft Rot.” 


6. The carloads of potatoes were Federally inspected again 
on June 17, 1949. The inspection of car PFE 43700 was restricted 
to the three upper layers. The certificate of inspection of this car- 
load is substantially the same as the prior one. The inspection of 
car PFE 47771 was not limited but covered the entire load. The 
certificate of this inspection reads, in part, as follows: 


“Temperature of product: In doorway next floor rack 42°, 
top layer 48° F. 
“Condition: Stock is generally firm. In most samples from 
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4 to 14%, in some none, average 5% serious damage by 
sunken, discolored, sticky areas. Soft Rot in most samples 
from 2 to 6%, in many none, average 3% Slimy Soft Rot in 
all stages, mostly advanced stage.” 

7. On June 16, 1949, respondent notified complainant by tele- 
gram that the two carloads would not be accepted but would be 
handled only for complainant’s account. Complainant refused to 
agree to this handling. On June 17, 1949, complainant released 
both cars to * * * of * * * to be sold “for the account of 
whom it may concern.” 

8. The potatoes in these two cars were not in suitable shipping 
condition on June 9, 1949. 

9. The formal complaint was filed November 1, 1949, which 
was within nine months after the alleged cause of action accrued. 


CONCLUSIONS 


Complainant’s position is not entirely clear with respect to its 
capacity in the transaction with respondent. In paragraph 4 of 


the formal complaint it is alleged that complainant sold the two 
carloads of potatoes to respondent, whereas in paragraph 5 com- 
plainant alleges that it acted as broker for both complainant and 
respondent. Apparently, complainant’s real position is, as stated 
in its proposed findings of fact, that respondent instructed com- 
plainant to purchase for respondent’s account two carloads of 
* potatoes for which complainant was to receive brokerage of 5 
cents per sack, and that pursuant to such authorization, complain- 
ant did purchase the potatoes involved herein. Respondent denied 
in its answer both paragraphs 4 and 5. At the oral hearing, * * * 
testified that on behalf of respondent he purchased two carloads 
of potatoes from * * * and he denied that he authorized 
* * *to purchase any potatoes for respondent’s account. * * *, 
who was complainant’s president at the time of the transaction, 
died prior to the hearing. 

The evidence shows that complainant purchased the potatoes 
from * * * on June 8, the day before the transaction with 
respondent, at $1.75 per sack, and complainant paid the agreed 
price. Complainant’s telegram of June 9, 1949, confirming the 
transaction with respondent did not mention brokerage, as was 
done in several earlier transactions where complainant admittedly 
acted as a buying agent for respondent. On the basis of these 
facts and the testimony of * * * it is concluded that complain- 
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ant, as seller, contracted to sell the two carloads of potatoes to 
respondent. 

Ordinarily, title in an f.0.b. sale passes on delivery of the prod- 
uce to the carrier, and the shipper is required to deliver produce 
to the carrier in suitable shipping condition, that is, in a condi- 
tion which, if the shipment is handled under normal transporta- 
tion service and conditions, will assure delivery without abnormal 
deterioration at the destination specified in the contract (7 CFR 
46.24 (i) (j)). In this case, there was no f.o.b. sale at the time the 
shipments left * * *, California. Complainant completed the 
sale of the two carloads of potatoes while they were in transit. 
Accordingly, complainant warranted that the potatoes were in 
suitable shipping condition at the time of sale on June 9, 1949 (7 
CFR 46.24 (k)). There is no evidence in the record that the parties 
intended the warranty of suitable condition to apply at shipping 
point, because of the use of the term f.o.b. shipping point. On the 
contrary, the evidence indicates that that term referred solely to 
liability for transportation charges. 

Respondent contends that its rejection of the two carloads of 
potatoes was with reasonable cause because the potatoes were ab- 
normally deteriorated on arrival. According to respondent, the 
two carloads were inspected by its employees on June 15, the day 
of arrival, and were found to have approximately 15 percent brown 
discoloration and approximately 4 percent decay. Complainant 
was notified of these findings by telegram dated June 15. 

The evidence establishes that both carloads moved under normal 
transportation service and condition. There is no doubt that the 
extent of deterioration in car PFE 43700 was abnormal. The des- 
tination inspection certificate dated June 16 disclosed a total av- 
erage deterioration of 10 percent. One-half of this amount was due 
to a condition described as sticky, sunken, discolored areas. This 
condition arises from heat injury in the field and is considered 
to be serious regardless of the extent of the area of the potato 
affected. Consequently, the certificate should have shown the 5 
percent as “serious damage” not “damage” alone. With respect 
to car PFE 47771, the destination certificate dated June 16, shows 
a total average deterioration of 4 percent. However, this inspec- 
tion was restricted to the three upper layers. The unrestricted 
inspection made the following day found a total average deteriora- 
tion of 8 percent. Between the two inspections, the second inspec- 
tion is entitled to greater weight because it was not restricted. 
and, hence, was more representative of the entire load. It is true 
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that this inspection was made one day later but the temperatures 
of the potatoes were low enough that the deterioration could have 
progressed little, if any. It is concluded that this carload of po- 
tatoes, as was the prior one, was abnormally deteriorated on ar- 
rival and, therefore, the carloads were not in suitable shipping 
condition at the time of sale. It follows that respondent’s rejection 
of the carloads was not without reasonable cause. 


The complaint should be dismissed. 


ORDER 
The complaint is dismissed. 


(No. 3234) 


PACA Doc. No. 5767. Decided August 7, 1952. 


Dismissal—Settlement between Parties 
Where complainant notified the Department that the respondent had satis- 
factorily settled its account with complainant and requested that the 
proceeding against respondent be discontinued, the complaint is, accord- 
ingly, dismissed. 


Complainant pro se. Miss Lenore H. Langford, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed on May 6, 1952, complainant alleges 
failure on the part of the respondent to pay the purchase price 
for a truckload of citrus fruit sold and delivered to respondent in 
January 1952. Respondent failed to file an answer to the formal 
complaint, hence was considered in default and the issuance of 
an order was authorized without further proceedings. 

Before an order was issued, however, the Department was noti- 
fied by telegram from the complainant that respondent has made 
satisfactory settlement of its account and requested that the pro- 
ceeding against respondent be discontinued. Accordingly, the com- 
plaint is hereby dismissed. 


Copies hereof shall be served upon the parties. 
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(No. 3235) 


SANTA MARIA DISTRIBUTORS, INC. v. GALLINI PRODUCE COMPANY. 
PACA Doc. No. 5769. Decided August 7, 1952. 


Failure to Pay Purchase Price—Default 


Where it is alleged that complainant sold and delivered four lots of Bell 
peppers and carrots to respondent and that the latter received and ac- 
cepted the vegetables but has failed to pay any part of the purchase 
price, and where respondent failed to file an answer, held, its failure 
to file an answer constitutes an admission of the facts alleged in the 
complaint and a waiver of oral hearing, and its failure to pay the pur- 
chase price is a violation of section 2 of the act for which reparation, 
with interest, should be awarded complainant. 


Santa Maria Distributors, Inc., of Santa Maria, California, complainant, pro 
se. Mrs. Ilene M. Crigler, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Formal complaint was filed March 26, 1952. Complainant seeks 
an award of reparation in the amount of the purchase price for 
three lots of peppers and one lot of carrots sold and delivered to 
respondent in November and December 1951 . 

A copy of the report of investigation issued by the Regulatory 
Division, Fruit and Vegetable Branch, was served upon complain- 
ant on May 21, 1952. A copy of the report of investigation and a 
copy of the formal complaint were served upon respondent on 
May 23, 1952. 

At the time of service of the formal complaint upon him, re- 
spondent was notified in writing that an answer thereto should 
be filed within 20 days after service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of the 
facts alleged in the complaint. Respondent has not filed an answer. 
The issuance of an order is, therefore, authorized without further 
proceeding. 


FINDINGS OF FACT 


1. Complainant, Santa Maria Distributors, Inc., is a corpo-- 
ration whose address is P. O. Box 254, Santa Maria, California. 
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2. Respondent is an individual, Louis D. Gallini, doing busi- 
ness as Gallini Produce Company, whose address is 2025 Cadiz 
Street, Dallas, Texas. 


8. On the dates indicated, and in the course of interstate com- 
merce, the parties entered into contracts for the sale by com- 
plainant to respondent of four lots of vegetables, all as more par- 
ticularly described and at prices shown below: 


(a) On November 27, 1951, 125 crates of Bell peppers at $8.00 
per crate, for a total of $1,000; 


(b) On November 28, 1951, 60 crates of Bell peppers at $7.75 
per crate, for a total of $465; 


(c) On December 1, 1951, 157 crates of Bell peppers at $5.00 
per crate, for a total of $785; and 


(d) On December 14, 1951, 50 sacks of topped carrots at $1.75 
per sack, for a total of $87.50. 


4. Four lots of vegetables meeting the specifications of the 
foregoing contracts were delivered to respondent. These lots were 
shipped in trucks hired by respondent from Santa Maria, Cali- 
fornia to Dallas, Texas. Upon arrival at destination, respondent 
accepted the vegetables and made no complaint with respect 
thereto. 


5. The total of the purchase prices of the four lots of vege- 
tables is $2,337.50. Respondent has not paid to complainant any 
part of this amount. 

6. Formal complaint was filed March 26, 1952, which was 
within nine months after the several causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing, as provided in the rules of 
practice (7 CFR 47.8(c)). 

It appears from the report of investigation, that an investigator 
of the Regulatory Division discussed the complaint with respond- 
ent in April 1952. At that time respondent acknowledged his in- 
debtedness to complainant, but stated he was unable to pay be- 
cause of financial difficulties. 

Respondent’s failure to pay promptly the price of the four lots 
of vegetables is in violation of section 2 of the act. Complainant 
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should be awarded reparation in the amount of $2,337.50, with 
interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $2,337.50, with interest thereon 
at the rate of 5 percent per annum from January 1, 1952, until 
paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 3236) 


BERKS-LEHIGH COOPERATIVE FRUIT GROWERS, INC., v. L. E. MYERS. 
PACA Doc. No. 5784. Decided August 8, 1952. 


Failure to Pay Purchase Price—Default 


Where it is alleged that complainant sold to respondent a truckload of ap- 
ples, and the latter accepted the fruit but has failed to pay the agreed 
purchase price, and where respondent failed to file an answer, held, that 
respondent’s failure to answer constitutes an admission of the facts al- 
leged in the complaint and a waiver of oral hearing, and his failure to 
pay the purchase price is a violation of section 2 of the act for which 
reparation should be awarded complainant. 


Berks-Lehigh Cooperative Fruit Growers, Inc., of Fleetwood, Pennsylvania, 
complainant, pro se. Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed May 9, 1952. Formal complaint was 
filed June 5, 1952. Complainant seeks an award of reparation in 
the amount of $2205, representing the purchase price of a truck- 
load, consisting of 630 boxes of apples, sold and delivered to re- 
spondent in November, 1951. 

A copy of the report of investigation issued by the Regulatory 
Division, Fruit and Vegetable Branch, was served upon complain- 
ant on June 16, 1952. A copy of the report of investigation and 
a copy of the formal complaint were served upon respondent on 
the same date. 
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At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to answer would 
constitute a waiver of oral hearing and an admission of the facts 
alleged in the complaint. Respondent has not filed an answer. The 
issuance of an order is, therefore, authorized without further pro- 
ceedings. 


FINDINGS OF FACT 
1. Complainant, Berks-Lehigh Cooperative Fruit Growers, 
Inc., is a corporation, whose post office address is 1380 East Locust 
Street, Fleetwood, Pennsylvania. 
2. Respondent is an individual, L. E. Myers, whose address is 
post office Box 174, Laurel, Mississippi. At the time of this trans- 
action, respondent was licensed under the act. 


8. In the course of interstate commerce, complainant, on or 
about November 19, 1952, sold to respondent a truckload of 630 
boxes of U.S. Fancy Red Rome apples, size 80 and larger, at an 
agreed price of $3.50 per box, f.0.b., Camden, Delaware, for a total 
of $2205. 

4. A truckload of apples meeting specifications of the contract 
was shipped from loading point in the State of Delaware, Novem- 
ber 20, 1951 and was delivered to respondent at Laurel, Missis- 
sippi. Upon arrival respondent accepted the apples and made no 
complaint with respect thereto. 


5. A check in the amount of the contract price was tendered 
by respondent to complainant in payment for the apples, but was 
returned by the bank upon which it was drawn marked “Insuf- 
ficient funds.” The total purchase price of the apples is $2205. Re- 
spondent has not paid any part of this amount. 


6. Formal complaint was filed June 5, 1952, which was within 
nine months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing, as provided in the rules of 
practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly the purchase price for 
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the truckload of apples is in violation of section 2 of the act. Com- 
plainant should be awarded reparation in the amount of $2205, 
with interest, and the facts should be published, 


ORDER 
Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $2205, with interest thereon 
at the rate of 5 percent per annum from December 1, 1951, until 
paid. 
The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


(No. 3237) 


ESTRELLA FRUIT SHIPPING CORPORATION v. MELMAN FRUIT COM- 
PANY. PACA Doc. No. 5423, Decided August 8, 1952. 


Contract of Purchase and Sale—Effect of Failure 
to Make Complaint on Question of Breach of Contract 


Where complainant-seller brought an action for the balance of the purchase 
price of four shipments of bananas, and respondent-buyer contended 
that all of the shipments arrived in a damaged condition, but admitted 
that it was making no complaint except as to the fourth shipment, it 
is held, that by such admission respondent concedes liability for the first 
three shipments of bananas and that it is indebted to complainant for 
the full purchase price of said first three shipments, less $1,500 paid by 
it on account. 


Breach of Suitable Shipping Condition Warranty— 
Effect of Failure to Prove Abnormal Deterioration 
upon Arrival of Commodity at Destination 


Where respondent-buyer, in a suit for the purchase price of shipments of 
bananas, defended the action on the ground that .the bananas contained 
a field disease which did not become apparent until after the fruit had 
started to ripen and contended that the bananas were, therefore, not 
in suitable shipping condition, but admitted that the bananas were in 
apparent good, green condition when received at destination, and there 
was no evidence as to the place or the manner in which the fruit was 
ripened, it is held, that respondent has failed to sustain the burden rest- 
ing upon it of proving its affirmative defense that the fruit was infected 
with a field disease and was not in suitable shipping condition, and that 
respondent’s failure to pay promptly the full purchase price for the 
bananas is a violation of section 2 of the act for which reparation should 


be awarded complainant. 
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Mr. R. A. Rockhill, of Marshalltown, Iowa, and Mesers. Chaffe, McCall, Toler 
& Phillips, of New Orleans, Louisiana, for complainant. Mr. Harry Dru- 
ker, of Messrs. Boardman, Cartwright & Druker, of Marshalltown, Iowa, 
for respondent. Mr. G. H. Penstone, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1932, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was made to the Regulatory Division, Fruit 
and Vegetable Branch, on February 3, 1950. A formal complaint 
was filed May 25, 1950, in which it is alleged that complainant 
sold to respondent, f.o.b. New Orleans, four truckloads of bananas, 
aggregating 80,100 pounds, for a total consideration of $5,731, 
and that respondent paid $1,500 on account, but has failed and 
refused to pay the balance due. 

A copy of the report of investigation made by the Regulatory 
Division was served by registered mail on attorneys for the com- 
plainant on August 23, 1950, and a copy of the report of investiga- 
tion, together with the formal complaint, was likewise served 
upon the respondent on August 24, 1950. 

The respondent, on September 11, 1950, filed an answer to the 
complaint, denying that the bananas were in suitable shipping 
condition when loaded and contending that the bananas arrived 
at destination in a damaged condition, and that as a result the 
fruit had to be sold at a loss by the respondent. Respondent fur- ~ 
ther alleges that complainant promised to make a price adjust- 
ment on account of the alleged inferior quality of the fruit. In the 
answer, respondent requested an oral hearing. 

An oral hearing was held in Marshalltown, Iowa, on July 24, 
1951. Complainant introduced in evidence the depositions of wit- 
nesses Everett W. Lowrance, Homer Miller, and Gustav Petter- 
son. Lena Melman, one of the partners in respondent company, 
and her brother, Harry Melman, appeared and testified on behalf 
of respondent. Both complainant and respondent were represented 
at the hearing by counsel. A brief and proposed findings of fact, 
conclusions, and order were submitted by counsel for complainant. 
No brief or proposed findings of fact, conclusions, and order were 
submitted on behalf of respondent... 


FINDINGS OF FACT 
1. Complainant, Estrella Fruit Shipping Corporation, is a 
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corporation, whose address is 133 North Front Street, New Or- 
leans, Louisiana. 


2. Respondent is a partnership composed of Rose Melman and 
Lena Melman, doing business under the trade name of Melman 
Fruit Company, whose address is 11 East Nevada Street, Mar- 
shalltown, Iowa. Respondent was, at the time of the transactions 
involved herein, licensed under the act. 


3. During the months of November and December 1949, by 
oral contract and in the course of interstate commerce, complain- 
ant sold to respondent four truckloads of green bananas, on the 
terms and conditions set forth below: 

Price Per Total 

Date Basis Pound Pounds Amount 

November 10, 1949 FOB New 8 cts. 20,250 $1,620.00 
Orleans 

November 28, 1949 FOB New 7 cts. 21,500 1,505.00 
Orleans 

December 14, 1949 FOB New 6% cts. 15,700 1,020.50 
Orleans 

December 16, 1949 FOB New 7 cts. 22,650 1,585.50 
Orleans 

$5,731.00 

4. Said bananas were shipped by complainant from New Or- 
leans on November 9, November 26, December 6, and December 
15, 1949, respectively, in trucks bearing License Nos. 100-989 La., 
100-989 La., 73-470 Okla., and 73-4700 Okla., and operated by Ev- 
erett Lowrance, New Orleans, Louisiana. The four truckloads of 
bananas delivered to respondent at Marshalltown, Iowa, were in 
accordance with contract specifications, and respondent accepted 
the fruit in compliance with the contracts. 


5. No complaint was made by respondent, except as to the 
fourth shipment. Approximately half the fourth load of bananas 
spoiled after delivery to respondent and were dumped by respond- 
ent. The balance of the bananas in the fourth shipment were sold 
by respondent for $993. The total purchase price for the four 
truckloads of bananas delivered to respondent is $5,731, and $1,- 
500 has been paid on account by respondent. 


6. Formal complaint was filed on May 25, 1950, which was 
within 9 months after the accrual of the cause of action. 


CONCLUSIONS 
It is undisputed that complainant sold to respondent 80,100 
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pounds of bananas in four separate shipments during the months 
of November and December 1949, for a total price of $5,731. It 
is further undisputed that these shipments were sold f.o.b. New 
Orleans. It was admitted by respondent at the hearing that the 
bananas were apparently in good condition at the time of delivery 
to the respondent in Marshalltown, Iowa. 

Although respondent, in its answer, alleged that all the ship- 
ments arrived in a damaged condition, it was admitted by re- 
spondent’s witness, Lena Melman, at the oral hearing, that re- 
spondent was making no complaint as to any shipment except the 
fourth, consisting of 22,650 pounds of bananas shipped on Decem- 
ber 16, 1949, the purchase price of which was $1,585.50. (Tr. page 
40.) By this admission, of course, respondent concedes liability for 
the first three shipments, the aggregate purchase price of which 
is $4,145.50. It is admitted that only $1,500 has been paid to com- 
plainant on account of the total sum owed by respondent. There 
is no evidence by either complainant or respondent as to the ap- 
plication of the $1,500 paid. Presumably, it was applied on account 
of the first shipment. It appears, therefore, that respondent ad- 
mittedly is indebted to complainant in the sum of $2,645.50 on the 
first three shipments ($4,145.50 less the $1,500 payment). The 
sole dispute is as to respondent’s liability for the last shipment of 
bananas, invoiced at $1,585.50. 


At the oral hearing, respondent shifted its position and instead 
of testifying that the shipments were received in a damaged con- 
dition as alleged in the answer, admitted that the bananas were 
in apparent good, green condition when received, but claimed that 
the fruit had a plantation disease known as “brown rot” which 
did not become apparent until after the fruit had started to ripen. 
The evidence shows that upon arrival the bananas were immedi- 
ately cut from the stalk and placed in boxes, which does not ap- 
pear to be an accepted practice by the trade, as bananas generally 
are cut from the stalk after they have ripened and not before. 
Moreover, respondent offered no evidence with regard to the place 
or the manner in which the fruit was ripened. It is entirely pos- 
sible that the manner and place of ripening could have had a dam- 
aging effect upon these bananas. Although the witness Harry 
Melman was experienced in the fruit business, he did not claim 
to be a technically trained expert with any scientific knowledge 
as to the diseases of bananas. The witness, Lena Melman, who 
had also had considerable experience in the fruit business, admit- 
ted that she had not seen this particular type of rot in bananas and 
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did not know what it was and, therefore, obviously was unable to 
testify as to its cause. At any rate, the evidence is insufficient to 
show that the damage which ultimately caused the loss was present 
when the bananas arrived at destination. Thus, although respond- 
ent contends that the bananas were diseased at the time of ship- 
ment, and so were not in suitable shipping condition, since no ab- 
normal deterioration is shown to have been present upon delivery 
at destination, we are unable to conclude that complainant breach- 
ed its warranty of suitable shipping condition, as that term is de- 
fined in the regulations. See Anonymous Decision, 9 A.D. 1116. 
Upon examination of the whole record, it appears that respond- 
ent has not sustained by a preponderance of the evidence the bur- 
den resting upon it of proving its affirmative defense that the 
fruit was infected with a field disease at the time it was shipped. 
It is, therefore, concluded that the failure of the respondent to 
pay promptly the full purchase prices for the shipments of ba- 
nanas involved in this proceeding is a violation of section 2 of 
the act. Respondent should pay to complainant reparation in the 
amount of $5,731, less the $1,500 previously paid on account, plus 
interest. The facts and circumstances should be published. 


ORDER 
Within 30 days from the date of this order, respondent shall 
pay to complainant the sum of $4,231, with interest thereon at the 
rate of 5 percent per annum from January 1, 1950, until paid. 
The facts and circumstances as set forth herein shall be pub- 
lished. 
Copies hereof shall be served upon the parties . 


(No. 3238) 


O. D. HUFF, JR. v. PIETRO MESSINA. PACA Doc. No. 5597. Decided 
August 8, 1952. 


Contract of Purchase and Sale—Suitable Shipping 

Condition Warranty—Effect of Price Adjustment 

after Inspection of Commodity—Rejection without 
Reasonable Cause—Damages 


Where respondent, in an action for damages based upon rejection of a ship- 
ment of watermelons, contended that the produce was not in suitable 
shipping condition and that his rejection of the melons was, therefore, . 
justified, but the evidence showed that upon arrival at destination re- 
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spondent inspected the melons and requested a price adjustment because 
they were spotted, and complainant granted an allowance which respond- 
ent accepted, it is held, that since respondent-buyer examined the prod- 
uce involved and thereafter asked for an allowance on the price which 
the seller granted, a new contract of purchase and sale resulted and, 
therefore, respondent’s rejection of the melons was without reasonable 
cause, in violation of the act, and complainant should be awarded repar- 
ation in the amount of the difference between the contract price and the 
amount realized on the resale of the produce. 


F.0.B. Sale—Suitable Shipping Condition Warranty 


In an f.o.b. sale such as this, the shipper warrants the produce to be in suit- 
able shipping condition; that is, in a condition which, if the shipment 
is handled under normal transportation service and conditions, will as- 
sure delivery without abnormal deterioration at the destination specified 
in the contract. 


Effect of Price Adjustment of Inspection of 
Commodity upon Contract of Purchase and Sale 


Where a buyer examines, or has an opportunity to examine, the produce in- 
volved, as was the case here, and thereafter asks for an allowance on 
the price, which the seller grants, a new contract of purchase and sale 


results. 


Mr. O. D. Huff, Jr., of McIntosh, Florida, complainant, pro se. Mr. Pietro 
Messina, of Boston, Massachusetts, respondent, pro se. Miss Lenore H. 
Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed on July 16, 1951, complainant alleges 
that he sold to respondent a carload of watermelons, U. S. No. 1 
grade, average weight 34 pounds, at an agreed price of $825, 
f.o.b. shipping point; that complainant shipped and tendered to 
respondent melons meeting contract requirements; that respond- 
ent requested an allowance which was granted by complainant; 
and that thereafter respondent refused to accept the car of water- 
melons and complainant sold the melons to the highest bidder for 
the account of respondent. Complainant alleges that he was dam- 
aged because of respondent’s rejection in the amount of $506.38. 

A copy of the report of investigation made by the Regulatory 
Division, Fruit and Vegetable Branch, and a copy of the formal 
complaint were served upon respondent on August 8, 1951. A copy 
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of the report of investigation was also served upon complainant 
on August 15, 1951. Respondent filed an answer to the complaint 
on August 20, 1951, admitting the purchase of the watermelons 
and that he requested an allowance after examining the melons, 
which was granted by complainant, but alleges that more detailed 
inspection disclosed the car of melons was “heavily diseased and 
decayed,” containing Anthracnose and Stem End Rot. Respond- 
ent, therefore, alleges that his rejection of the car of melons was 
not without reasonable cause. 

Although the amount claimed is in excess of $500, neither party 
requested an oral hearing and the issues are submitted under the 
shortened procedure provided for in section 47.20 of the rules of 
practice (7 CFR, 47.20). Complainant requested that the com- 
plaint, with attached exhibits, be considered as his opening state- 
ment of facts, and respondent asked that the answer to the com- 
plaint be considered as his answering statement. 


FINDINGS OF FACT 
1. Complainant is an individual, O. D .Huff, Jr., whose address 
is P. O. Box 207, McIntosh, Florida. 


2. Respondent is an individual, Pietro Messina, whose address 
is 4 Battery Street, Boston, Massachusetts. At the time of this 
transaction, respondent was not licensed but was subject to license 
under the act. Subsequently, respondent was issued a license on 
July 10, 1951, upon payment of an annual license fee and arrear- 
age covering the period during which this transaction occurred. 


8. On or about June 19, 1951, in the course of interstate com- 
merce, complainant sold to respondent a carload of watermelons, 
U. S. No. 1, round green type, average weight 34 pounds, 884 
count, at an agreed price of $825, f.o.b. Florida shipping point. 


4. The contract was negotiated by Scott & Allen, Boston, 
Massachusetts, brokers, who acted in the transaction as agent for 
both complainant and respondent. A confirmation of sale was is- 
sued by the broker on June 21, 1951. 

5. The car of watermelons was Federally inspected on June 
19, 1951, the date of sale, the report of which discloses the follow- 
ing as to quality, condition, and grade: 

Stock is mature; clean; bright; of good green color and well 
formed. Flesh is crisp and pale red to good red, mostly good 
red. Grade defects within tolerances. No decay. U. S. No. 1; 
averaging not less than 34 pounds. 
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6. Complainant shipped from Lake Como, Florida, to respond- 
ent at Boston, Massachusetts, on June 19, 1951, the watermelons 
described in Findings of Fact 3 and 5 as called for by the con- 
tract and in the manner agreed upon, in car No. COFGA 55577. 


7. The shipment arrived at Boston on June 24, 1951. Respond- 
ent on June 25 inspected the watermelons and requested an allow- 
ance because of spotted melons, Complainant granted an allowance 
of $37.50 on the car of melons, which was accepted by respondent. 
Thereafter, respondent rejected the watermelons in car COFGA 
55577 and advised complainant that he would not accept the al- 
lowance of $37.50. 


8. Complainant resold the car of watermelons at auction to the 
highest bidder for the account of respondent, and realized net pro- 
ceeds from the sale of $256.12. 


9. The formal complaint was filed on July 16, 1951, which was 
within 9 months from the time the cause of action alleged therein 
accrued. 


CONCLUSIONS 


Respondent’s position in this controversy appears to be that 
the watermelons were not in suitable shipping condition at the 
time of shipment. He bases his contention upon an official inspec- 
tion at destination approximately 40 hours after arrival of the 
shipment on June 24. The report of this inspection shows the 
melons to, “Average 26% damage by Anthracnose, including 1% 
serious damage, average 7% Stem End Rot in all stages.” 

In an f.o.b. sale such as this, the shipper warrants the produce 
to be in suitable shipping condition; that is, in a condition which, 
if the shipment is handled under normal transportation service 
and conditions, will assure delivery without abnormal deteriora- 
tion at the destination specified in the contract. Respondent ad- 
mits that he inspected the car of melons on the morning of June 
25 “by looking through the side screens.” He stated that he im- 
mediately complained to the broker that the melons were spotted 
and requested an allowance, and that complainant granted an al- 
lowance of $37.50 on the car, which was accepted by respondent. 
It is clear that respondent knew at that time that there was some 
damage to the melons, and apparently there was no reason why 
he could not have made a thorough examination of the water- 
melons before requesting and receiving an allowance, It has been 
held repeatedly that where a buyer examines, or has an oppor- 
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tunity to examine, the produce involved, as was the case here, and 
thereafter asks for an allowance on the price, which the seller 
grants, a new contract of purchase and sale results. Samuel L. 
Crisafulli v. James Masiello, 11 A.D. 248. 

It is concluded that respondent’s rejection of the car of water- 
melons was without reasonable cause and violated section 2 of 
the act. Complainant should be awarded reparation in the amount 
of the difference between the contract price and the net amount 
realized on the resale of the melons following respondent’s rejec- 
tion, being the sum of $506.38. The facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $506.38, with interest thereon 
at the rate of 5 percent per annum from July 1, 1951, until paid. 

The facts and circumstances as set forth herein shall be pub- 
lished. 

Copies hereof shall be served upon the parties. 


(No. 3239) 


PACA Doc. No. 5738. Decided August 8, 1952. 


Dismissal of Complaint Authorized by Complainant 
Where complainant by letter authorized the Department to dismiss its com- 
plaint, the complaint is, accordingly, dismissed. 
Complainant pro se. Respondent pro se. Mr. Frederick W. Woodley, Presid- 
ing Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In the formal complaint filed March 17, 1952, complainant sought 
an award of reparation in the amount of $4,625.50, the alleged 
balance of the purchase prices of three carloads of tomatoes sold 
to respondent in February 1952. Respondent filed its answer on 
May 6, 1952, alleging that the tomatoes did not conform to the 
contract specifications. While respondent denies liability to com- 
plainant for $4,625.50, it admits owing $1,646.76. 

By letter dated July 28, 1952, complainant authorized the De- 
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partment to dismiss its complaint against respondent. According- 
ly, the complaint is hereby dismissed. 
Copies hereof shall be served upon the parties. 


(No. 3240) 


PACA Doc. No. 5567. Decided August 15, 1952. 


Dismissal—Failure to Prove Agent Sold Produce at Less than Market Value 


Where complainant alleged that respondent sold onions shipped to the latter 
for reconditioning and grading at less than prevailing market price and 
complainant requested an award of reparation based on what he al- 
leged was the market value, held, that complainant failed to prove that 
the onions were worth more than the amount received by respondent and, 
therefore, the complaint should be dismissed. 


Mr. Joe Shapiro, of Hamilton, New York, for complainant. Messrs. McKeithen 


& Graves, of Winston-Salem, North Carolina, for respondent. Mr. Fred- 
erick W. Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 

This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed February 5, 1951, and formal com- 
plaint was filed April 27, 1951. Complainant alleges that on or 
about September 27, 1950, respondent agreed to recondition 502 
bags of onions and deliver them to complainant’s customer, who 
was to pay complainant $1.30 per bag; that respondent delivered 
291 bags to the customer, resold 155 bags elsewhere without au- 
thority and at less than the prevailing market price, and failed 
to account for 56 bags; and that respondent charged 35 cents per 
bag for reconditioning, whereas the usual charge is 10 cents each. 
An award of reparation is requested in the amount of $171.43, the 
diference between the value of 211 bags of onions at $1.30 each, 
or $274.30 and the sum of $102.87 received from respondent. 

A copy of the report of investigation issued by the Regulatory 
D.vision, Fruit and Vegetable Branch, was served upon complain- 
aut’s attorney on July 2, 1951. A copy of the report of investiga- 
tion and a copy of the formal complaint were served upon respond- 
ent on July 2, 1951. Respondent filed an answer on July 20, 1951. 
Respondent alleges that it fulfilled all its contractual obligation, 
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expressed or implied, and has been reasonable, prudent, and fair 
in the handling of the transaction ; that respondent made a prompt 
accounting to complainant’s agent for all of the produce; and that 
the charge of 35 cents per sack was reasonable for the services 
rendered. 

Since the amount claimed in the complaint did not exceed $500, 
the shortened method of procedure was followed in accordance with 
section 47.20 of the rules of practice (7 CFR 47.20). Complainant 
filed an opening statement of facts and respondent filed an an- 
swering statement. 















FINDINGS OF FACT 


1. Complainant is an individual, * * *, whose address is 
* * *, New York. 


2. Respondent, * * *, is a corporation whose address is 
* * *, North Carolina. At the time of the transaction involved 
herein, respondent was licensed under the act. 


8. On or about September 27, 1950, complainant contracted to 
sell to * * *, North Carolina, 502 50-pound bags of yellow 
semi-globe onions at $1.30 per bag delivered. Complainant shipped 
a truckload of onions from * * *, New York, to * * *. This com- 
pany refused to accept the onions on arrival at * * *, claiming 
they were too small and dirty and not in a very desirable condition 
for sale. The company agreed to accept at the contract price all 
of the onions from the load which would grade U. S. No. 1, 1% 
inch minimum. 


4. On or about September 27, 1950, complainant and respond- 
ent entered into a contract whereby the former would ship the re- 
jected truckload of onions to respondent and it would recondition 
and grade the onions to obtain the maximum number meeting the 
requirements of grade U. S. No. 1, 1% inch minimum, and ship 
the onions of that grade to * * *. There was no express agree- 
ment as to the amount to be paid respondent for its services or 
as to the disposal of the onions which did not meet the require- 
ments of the grade specified. The contract was negotiated by a 
broker, * * *, North Carolina. 


5. On or about September 27, 1950, respondent received the 
truckload of onions, Respondent reconditioned and graded the on- 
ions, and delivered 291 bags of onions grading U. S. No. 1, 1% 
inch minimum, to * * *. This company received and accepted 
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the 291 bags of onions and paid complainant, through the broker, 
the price agreed upon. 

6. Respondent sent to * * *, a check for $102.87, and an 
invoice dated October 7, 1950, which reads as follows: 


Description Price Amount 
Reconditioning 502 Bags a $ .85 $175.70 
Trucking 291 bags to * * 10 29.10 


$204.80 


Sold 155 Bags Small Onions 113.25 
Less 10% Commission 11.32 101.93 


$102.87 


7. * * *, forwarded to complainant the invoice received from 
respondent and a check for $102.87. The broker did not charge 
complainant for its services in negotiating the contract with re- 
spondent. 


8. Informal complaint was filed February 5, 1951, which was 
within nine months after the alleged cause of action accrued. 


CONCLUSIONS 


The parties in this proceeding are in agreement that respondent 
was authorized by complainant to recondition and grade the 502 
bags of onions rejected by * * * and return to that company 
all onions grading U. S. No. 1, 1% inch minimum. Respondent 
delivered 291 bags of onions to that company and the latter ac- 
cepted them and paid complainant the agreed price of $1.30 per 
bag. The controversy here concerns only the remaining 211 bags 
of onions. 

In the formal complaint, complainant asks for an award of 
reparation for the 211 bags of onions at $1.30 each, or a total of 
$274.30, less the sum of $102.87 received from respondent. From 
this it seems to be complainant’s contention that the reasonable 
value of the 211 bags of onions was $1.30 each. In the answer 
which is signed and sworn to by * * *, respondent’s president, 
it is stated that, of the 502 bags received from complainant, re- 
spondent could salvage only 291 bags of clean, merchantable on- 
ions of 1144 inch minimum size. As to the 211 bags in question, 
* * * stated that 155 bags were of very small size (14 to 1 
inch) and they were sold to the very best possible advantage, and 
that the other 56 bags were too rotten or too small to be sold at 
any price and of necessity were dumped. Attached to the answer 
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is a copy of an undated account sales showing that 155 bags of 
onions were sold to specified persons as follows: 90 bags at 30 
cents each, 15 bags at $1.25 each, and 50 bags at $1.35 each, mak- 
ing a total of $113.25. 

Complainant has offered no evidence to support its contention 
or to refute respondent’s evidence. Since * * * had agreed to 
pay $1.30 per bag for onions grading U. S. No. 1, 11% inch mini- 
mum, it seems reasonable to assume that onions of a lower grade 
or smaller size would be worth less. Furthermore, since that com- 
pany had rejected the entire load of onions in the first place be- 
cause they were dirty and undersize, it seems reasonable to assume 
that, after reconditioning, some of the onions would fail to meet the 
required grade because of size or other defects and some would 
have to be dumped. On the record before us, we conclude that com- 
plainant has failed to sustain the burden of proving that the 155 
bags of onions were worth more than $113.25 or that the dumping 
of 56 bags was improper. 

Complainant also contends that respondent’s charge for recon- 
ditioning and grading the onions should have been 10 cents, in- 
stead of 35 cents, per bag. In this connection, complainant sub- 
mitted as its opening statement of facts the affidavit of * * * 
president of * * *. * * * stated that his company had sent 
other lots of onions to respondent for grading and the charge had 
never exceeded 15 cents and on one or more occasions it was 
only 10 cents. * * * stated in the answer that “the charge of 
35 cents per bag was reasonable and in no way exorbitant and 
represented only a very modest profit, if any, to the respondent.” 
He also stated in a letter to the Department dated March 3, 1951, 
that “The grading was a very tedious job as the onions seemed 
to have been harvested in wet weather and were very dirty, and 
in order to make a salable package we had to roll them on the 
table to get the outer hulls and the dirt removed.” Further in this 
letter he said, “We do not have a regular charge for recondition- 
ing onions; however, we kept exact labor and found that the labor 
charges ran better than 25 cents per bag.” As its answering state- 
ment of facts, respondent submitted the affidavit of * * * who 
for twenty years has been engaged in the handling of produce in 
* * * North Carolina. * * * stated that he saw the load of 
onions received by respondent from the broker and observed the 
process of reconditioning, and, in his opinion, it was worth a min- 
imum of!35 cents per bag to clean, rework, and grade the onions.° 

It is unnecessary for us to make any determination as to the 
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reasonable charge for reconditioning and grading. Even if we 
were to say it was 10 cents per bag, as complainant contends, re- 
spondent has still overpaid complainant on the transaction. This 
arises from the fact that respondent’s invoice, which showed a def- 
icit of $102.87, was (evidently in error) transmitted with re- 
spondent’s check in the amount of $102.87. Instead of asking com- 
plainant for payment of $102.87, respondent paid complainant 
that amount. 

The complaint should be dismissed. 











ORDER 


The complaint is dismissed. 
Copies hereof shall be served upon the parties. 










(No. 3241) 





CHASE & COMPANY v. NICK MUMPHREY. PACA Doc. No. 5787. 
Decided August 20, 1952. 










Failure to Pay Purchase Prices—Default 


Where it is alleged that complainant sold to respondent five lots of vegetables, 
that the latter accepted the commodities upon delivery, but has failed to 
pay the full purchase prices, and where respondent failed to file an an- 
swer, held, that his failure to answer constitutes an admission of the 
facts alleged in the complaint and a waiver of oral hearing, and his fail- 
ure to pay the agreed purchase prices for the produce is a violation of 
section 2 of the act, for which reparation should be awarded complainant. 










Chase & Company, of Sanford, Florida, complainant, pro se. Miss Lenore H. 
Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 










PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed October 26, 1951. Formal complaint 
was filed November 26, 1951. Complainant seeks an award of rep- 
aration in the amount of the unpaid balance of the purchase price 
of five lots of cabbage and one lot of celery sold and delivered to 
respondent during April and May, 1951. 

A copy of the report of investigation made by the Regulatory 
Division, Fruit and Vegetable Branch, was served upon complain- 






























CHASE & CO. v. MUMPHREY 
Cite as 11 A.D. 730 


781 


ant on May 8, 1952. A copy of the report of investigation and a 
copy of the formal complaint were served upon respondent on the 
same date. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of the 
facts alleged in the complaint. Respondent has not filed an answer. 
The issuance of an order is, therefore, authorized without further 
proceedings. 


FINDINGS OF FACT 


1. Complainant, Chase & Company, is a corporation, whose 
address is P. O. Box 291, Sanford, Florida. 

2. Respondent is an individual, Nick Mumphrey, whose ad- 
dress is Cottonport, Louisiana. 

8. In the course of interstate commerce and by oral contract, 
complainant sold to respondent five lots of vegetables on the dates 
and terms set out below: 


(a) April 17, 1951, 160 sacks cabbage, at $1.00 per sack, f.o.b., 
for a total of $160. 

(b) April 26, 1951, 438 packages cabbage, at $.75 per package, 
f.o.b., for a total of $328.50. 

(c) April 26, 1951, 500 packages cabbage, at $.75 per package, 
f.o.b., plus ice of $3.04, for a total of $378.04. 

(d) May 4, 1951, 460 packages cabbage, at $.75 per package, 
and 155 packages celery, at $1.75 per package, f.o.b., for 
a total of $616.25. 

(e) May 4, 1951, 469 packages cabbage, at $.40 per package, 
f.o.b., for a total of $187.60. 


4. Five lots of vegetables meeting the specifications of the 
foregoing contracts were delivered to respondent at 55 French 
Market, New Orleans, Louisiana, in trucks operated by respond- 
ent from loading point in the State of Florida to New Orleans, 
Louisiana. Upon arrival, respondent accepted the vegetables and 
made no complaint with respect thereto. 


5. The total purchase price of the five lots of vegetables is 
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$1670.39, of which respondent has paid $235, leaving a balance 
due complainant of $1435.39. 


6. Formal complaint was filed November 26, 1951, which was 
within nine months after the several causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing, as provided in the rules of 
practice (7 CFR 47.8(c)). 

It appears from the report of investigation that an investigator 
of the Regulatory Division discussed the complaint with respond- 
ent, at which time respondent acknowledged his indebtedness to 
complainant, and thereafter made partial payments in the total 
amount of $235. 

Respondent’s failure to pay promptly the purchase prices for 
the five lots of vegetables is a violation of section 2 of the Act. 
Complainant should be awarded reparation in the amount of 
$1435.39, with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1435.39, with interest thereon 
at the rate of 5 percent per annum from June 1, 1951, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 3242) 


NATIONAL PRODUCE DISTRIBUTORS, INC. v. ECONOMY WHOLESALE 
GROcERY Co., INC. PACA Doc. No. 5477. Decided August 20, 
1952. 


Rejection of Commodity without Reasonable Cause 


Where complainant sold respondent a carload of potatoes on a delivered 
basis as to price, but grade, quality and condition were to be as found 
at shipping point, and as evidenced by shipping point inspection certifi- 
cate the potatoes delivered by complainant met contract requirements, 
but respondent rejected the shipment, held, respondent’s rejection was 
without reasonable cause and is a violation of section 2 of the act, and 
reparation should be awarded complainant for the difference between 
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the contract price and the proceeds received by complainant upon resale, 
plus interest. 


Memorandum of Sale—Evidence of Oral Contract 


Brokers memorandum of sale held not to be the written contract, but evi- 
dence of the oral contract. 


Parol Evidence—Memorandum of Sale 


Parol evidence may be introduced to show that the broker’s standard mem- 
orandum of sale does not actually express the bargain. 


Express Warranty Defined in Section 12 of Uniform Sales Act 


Section 12 of the Uniform Sales Act, effective in both Illinois and Pennsyl- 
vania, provides that any affirmation of fact by the seller relating to the 
goods, is an express warranty if the natural tendency of such affirmation 
is to induce the buyer to purchase the goods, and if the buyer purchases 
the goods relying thereon. 


Express Warranty—Evidence 


Evidence held to show that seller warranted that the potatoes had been 
federally inspected at shipping point and that they were of a certain 


grade, quality and condition, all as set forth in the shipping point in- 
spection certificate. 


Delivered Sale—Evidence 
Evidence held to show that the sale was made on a delivered basis as to 
price, but grade, quality and condition were to be as found at shipping 
point. 


Meaning of Contract Terms of Delivered Sale 


Meaning discussed where a sale is made on a delivered basis as to price, but 
grade, quality and condition are to be as found at shipping point. 


Effect of Failing to Make Appeal Inspection 


If the buyer did not believe the potatoes delivered met contract requirements, 
and the shipping point inspection certificate was incorrect, it should 
have obtained an appeal inspection and, therefore, the shipping point in- 
spection certificate stands as representing the true grade, quality and 
condition of the produce at shipping point. 


Messrs. Golbus & Golbus, of Chicago, Illinois, for complainant. Mr. J. W. 
Nelson, of Nelson & Campbell, of Altoona, Pennsylvania, for respondent. 
Mr. James A. O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed October 6, 1950, complainant alleges 
that it contracted to sell respondent a carload of 87% U.S. No. 1, 
size A, potatoes delivered at Altoona, Pennsylvania; that potatoes 
of the kind, grade and quality contracted for were shipped to re- 
spondent; and that respondent rejected the produce without reas- 
onable cause upon arrival at destination. Complainant seeks rep- 
aration in the amount of $1,238.24, which represents the price at 
which the potatoes were alleged to have been sold to respondent 
less the amount recovered by complainant on resale of the ship- 
ment after respondent’s rejection. A copy of the formal complaint 
was served upon respondent by registered mail on December 28, 
1950, together with a copy of the report of investigation prepared 
by the Regulatory Division of the Fruit and Vegetable Branch. 
On the same date a copy of the report of investigation was served 
upon complainant’s attorney by registered mail. 

On February 12, 1951, respondent filed an answer, denying gen- 
erally complainant’s allegations and alleging that complainant 
misrepresented the condition of the produce and delivered pota- 
toes which did not meet specifications contained in the contract. 
Respondent further alleges that any loss sustained by complainant 
was due to complainant’s failure to make a prompt and proper 
disposition of the produce after its rejection. 

Oral hearing was held at Altoona, Pennsylvania, on August 8, 
1951. Complainant was not represented at the hearing, but the 
deposition of complainant’s president was introduced in complain- 
ant’s behalf. Respondent was represented by counsel and offered 
the testimony of three witnesses. Both parties filed briefs. 


FINDINGS OF FACT 


1. Complainant, National Produce Distributors, Inc., is a cor- 
poration whose post office address is 31 South Water Market, Chi- 
cago, Illinois. 

2. Respondent, Economy Wholesale Grocery Co., Inc., is a cor- 
poration whose post office address is 3000 7th Avenue, Altoona, 
Pennsylvania, At the time of the transaction involved herein, re- 
spondent was licensed under the act. 


8. On or about June 3, 1949, in the course of interstate com- 
merce, complainant sold to respondent one carload, consisting of 
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860 sacks, of California Long White potatoes, 87% U.S. No. 1, 
size A, contained in car SFRD 25287, at $4.10 per sack delivered, 
or a total sales price of $1,476 less freight. In the negotiations 
respondent was informed that the potatoes had been federally 
inspected at shipping point on June 1, the date of shipment, and 
certified as grading 87% U.S. No. 1, with defects ranging from 
9 to 14%, averaging approximately 13%, including 4.4% scab, 
remainder mostly growth cracks, with no soft rot. 


4. A federal inspection of the potatoes in car SFRD 25287 was 
made at shipping point, Shafter, California, on June 1, 1949. The 
certificate evidencing this inspection shows that the potatoes grad- 
ed 87% U.S. No. 1 quality, size A; and that defects ranged from 
9 to 14% averaging approximately 13% including 4.4% scab, re- 
mainder mostly growth cracks, no soft rot. 


5. On June 3, 1949, complainant placed an order with the car- 
rier diverting car SFRD 25287 to respondent at Altoona, Penn- 
sylvania. On the same day, the broker mailed its original executed 
standard confirmation of sale form to respondent, with a copy go- 
ing to complainant. 

6. On June 4, 1949, complainant invoiced respondent in the 
amount of $1,476, less $734.41 freight charges to Altoona, Penn- 
sylvania, or a total of $741.59, for which sum complainant drew 
its draft on respondent. 


7. Car SFRD 25287 arrived at respondent’s private siding in 
Altoona, Pennsylvania, on June 13, 1949, and was personally in- 
spected by respondent’s produce manager, W. E. Stine, who 
promptly rejected the car to the broker. At 9:29 a.m. on June 13, 
1949, the broker wired complainant as follows: “ECONOMY RE- 
FUSING RD25287 BECAUSE TOO MUCH SCAB PURCHASED 
87 PERCENT USONE ONLY GRADES 86 PERCENT CANNOT 
GET ACCEPTANCE.” Complainant’s reply wire to the broker 
stated: “REFERENCE RD25287 CHECKED WITH USDA 
THEY CONSIDER 86% GOOD DELIVERY AGAINST 87% SALE 
MUST INSIST ACCEPTANCE.” In a second wire to complainant 
on June 13, 1949, the broker advised: “UNABLE GET ACCEPT- 
ANCE RD25287 ECONOMY REFUSING SORRY.” 


8. On June 14, 1949, in a telephone conversation with W. M. 
Miller of the Chicago office of the Regulatory Division, Fruit and 
Vegetable Branch, U. S. Department of Agriculture, Stine agreed 
to accept the car provided an appeal inspection showed that the’ 
potatoes met contract specifications. Stine wired Miller on June 





736 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 11 A.D. 732 


14 that appeal inspection was being ordered, that the inspector 
was due to arrive on June 15, and that Miller would be advised 
of the results. 


9. OnJune 15, 1949, complainant wired respondent that it was 
“AWAITING INSPECTION REPORT TO DETERMINE IF 
CAR GRADES AS SOLD.” On June 16, 1949, complainant sent 
a book wire to the Department’s inspection offices at Harrisburg 
and Pittsburgh, Pennsylvania, inquiring as to the outcome of any 
inspection made of the produce contained in car SFRD ‘25287, 
and as to the time such inspection was made. 


10. Restricted federal inspection [not an appeal inspection] 
of the produce contained in car SFRD 25287 at Altoona, Penn- 
sylvania, at 4:50 p.m. on June 16, 1949, certified the potatoes as 
grading approximately 85 percent U. S. No. 1, with grade defects 
ranging from 5 to 35 percent average approximately 14 percent, 
consisting chiefly of scab. At 5:01 p.m. on June 16, 1949, Federal 
Inspector Clyde L. Miller wired complainant the results of his 
restricted inspection. 


11. On June 17, 1949, complainant wired respondent: “PER 
AGREEMENT USDA SINCE NO REVERSAL RD25287 AS- 
SUME YOU ACCEPTING IF ADVISE TO THE CONTRARY 
WILL SELL FOR BEST PRICE YOUR MARKET AND FILE 
FORMAL COMPLAINT FOR LOSS.” At 4:32 p.m. on June 17, 
1951, the broker wired complainant: “GOVERNMENT INSPEC- 
TION POTATOES 25287 ECONOMY ALTOONA SHOWS 85 
PERCENT USONE UNABLE GET ACCEPTANCE NECES- 
SARY YOU MAKE OTHER DISPOSITION.” At 8:22 a.m. on 
June 18, 1949, complainant received the following wire from re- 
spondent: “WE REJECTING PLACE ELSEWHERE RD25287.” 


12. On June 20, 1949, complainant diverted car SFRD 25287 
from respondent’s private siding to the public terminal track at 
Altoona to be sold by J. E. Nelson & Sons for the account of whom 
it may concern. In the afternoon of June 22, 1949, J. E. Nelson 
& Sons wired complainant it was unable to get a satisfactory of- 
fer on the car of potatoes. Thereafter, complainant, being unsuc- 
cessful in its efforts to sell the potatoes in the Altoona or Phila- 
delphia markets, diverted the car on June 23, 1949, to C. H. 
Robinson, Inc., Boston, Massachusetts, where it arrived on June 
27, 1949. When C. H. Robinson, Inc., was unable to make an out- 
right sale of the car of potatoes it was turned over to S. Strock 
& Co., Inc., Boston, Massachusetts, for sale on consignment. 
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13. Complainant received net proceeds of $237.76 upon resale 
of the potatoes in car SFRD 25287 at Boston, Massachusetts, on 
June 27, 1949. The delivered contract price of the potatoes was 
$741.59. Deducting therefrom the net proceeds of $237.76, ob- 
tained upon resale, leaves a balance due and owing from respond- 
ent to complainant of $503.88, no part of which has been paid. 


14. Informal complaint was filed July 20, 1949 which was with- 
in 9 months from the date on which the cause of action accrued. 


CONCLUSIONS 


It is respondent’s position that any loss sustained by complain- 
ant resulted from complainant’s failure to deliver potatoes meet- 
ing contract requirements, and failure to make prompt disposition 
of the shipment after rejection by respondent. 

Considering first the contract between the parties, Sam S. Sieg- 
el, president of complainant corporation, testified in his deposi- 
tion that in making and confirming the sale complainant relied 
entirely upon the United States Department of Agriculture inspec- 
tion certificate covering the potatoes made at point of origin 
(Siegel’s deposition p. 17). The federal inspection certificate in 
question, which was made at Shafter, California on June 1, 1949, 
shows that the potatoes graded 87% U.S. No. 1, size A, with 
defects ranging from 9 to 14%, averaging approximately 13%, 
including 4.4% scab, remainder mostly growth cracks, with no 
soft rot. Siegel also testified that details of the transaction were 
incorporated in a confirming wire sent to the broker on June 3, 
1949, immediately after his telephone conversation with J. E. Nel- 
son of the brokerage firm which negotiated the sale. The wire con- 
firmed the diversion to respondent of “. . . RD25287 CONTAIN- 
ING 360 SAX 87% USONE LONGWHITES 4.10 DELD.” No 
reference was made therein to the percentage of scab. Nor was 
any such reference made in complainant’s invoice. 

Respondent’s produce manager, W. E. Stine, testified that re- 
spondent agreed to purchase the shipment after being informed 
by the broker of complainant’s offer to sell potatoes grading 87% 
U. S. No. 1, size A, with less than 5% scab, Stine stated that the 
findings in the shipping point inspection certificate [including re- 
ported scab], were in conformity with the representations made 
by the broker to respondent at the time of purchase (T. p. 13). 

James E. Nelson, sales manager and partner of the brokerage 
firm, testified that Sam S. Siegel read the federal certificate of . 
inspection made at shipping point over the telephone to him at 
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the time of sale (T. p. 20). Nelson stated that the testimony pre- 
viously given at the hearing by Stine was true and correct. With 
further reference to the transaction, Nelson testified that Stine 
stated to him that he would not be interested in a percentage car 
if it showed an excess of 5% scab, and that this information was 
conveyed to Siegel. Nelson’s testimony was corroborated by his 
former secretary, who testified that she monitored the telephone 
conversation between Nelson and Siegel. Reference to scab was 
not made in the brokers standard confirmation of sale. With re- 
spect to this omission, Nelson testified that a reference to scab 
was not contained in the confirmation of sale because the Depart- 
ment had advised that, when confirming a sale, only the grade, 
and not the condition, was to be listed. We know of no such di- 
rection. 


Aside from Nelson’s explanation as to the omitted term from 
the broker’s standard confirmation of sale, we think the contract 
specifications as set forth in such confirmation should not, in this 
case, be construed as the entire contract between the parties. We 
have previously held that a broker’s standard memorandum of 


sale is not the written contract, but is evidence of the oral con- 
tract. Cashmere Pioneer Growers Inc., v. Mathew Mercurio, 7 
A.D. 1118, 1122; Associated Fruit Distributors of California v. 
Lord and Spencer Co., 6 A.D. 40, 46. Accordingly, parol evidence 
may be introduced to show that the writing does not accurately 
express the bargain. 

Section 12 of the Uniform Sales Act, effective in both Illinois 
and Pennsylvania, provides that any affirmation of fact by the 
seller relating to the goods, is an express warranty if the natural 
tendency of such affirmation is to induce the buyer to purchase 
the goods, and if the buyer purchases the goods relying thereon. 
It seems clear that the testimony referred to above establishes a 
warranty by complainant that the potatoes had been federally in- 
spected at shipping point and that they were of a certain grade, 
quality, and condition, all as set forth in the shipping point in- 
spection certificate. The information concerning the potatoes com- 
municated by complainant was not based upon his personal opin- 
ion or judgment, but was an affirmative statement of fact as to 
the inspector’s certification. The findings to which certification was 
made by the federal inspector at shipping point were accurately 
communicated by complainant to the broker, and by the broker 
to respondent. This is not disputed by any of the witnesses. In 
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specific reliance upon such findings, including the certification as 
to scab, respondent entered into the contract. 

There is no evidence that the parties expressed any intention 
as to what the grade, quality, or condition of the potatoes should 
be, or would be, at destination. It was the shipping point inspec- 
tion certificate upon which each party relied. It seems obvious, 
since condition factors may change in transit, that a seller prob- 
ably would not agree to deliver produce at destination warranted 
to grade exactly as it graded at shipping point hundreds of miles 
away. We conclude that the sale in question was made on a deliv- 
ered basis as to price, but grade, quality and condition were to be 
as found at shipping point. Accord, Independent Fruit Co., v. Laf- 
ferty-Nelson Company, S. 1862. It follows that complainant was 
obligated to deliver 360 sacks of California Long White potatoes, 
which at shipping point graded 87% U.S. No. 1, size A, with de- 
fects ranging from 9 to 14%, averaging approximately 13%, in- 
cluding 4.4% scab, remainder mostly growth cracks, with no soft 
rot. 

Respondent contends that complainant misrepresented the po- 
tatoes, and that the produce delivered did not meet contract re- 
quirements. It is not clear whether respondent is attempting to 
prove that the potatoes were not of the described grade and qual- 
ity at destination, or whether the potatoes failed even at shipping 
point to meet such description. In any event, considerable evidence 
has been introduced in this connection, including respondent’s 
findings upon inspection at destination, and the findings of a fed- 
eral inspector made at destination on June 16, 1949. Stine testi- 
fied that he personally inspected the car immediately upon arrival, 
June 13, 1949, and found “as high as 50 percent scab in the car.” 
(T. p. 8) On June 16, 1949, and as a result of a restricted inspec- 
tion covering the three upper lavers of the load. the federal in- 
spector certified as follows. “Fails to grade U. S. No. 1 account 
defects in excess of tolerance but shows approximately 85% U.S. 
No. 1 quality. . . . Grade defects range from 5 to 35%, average 
approximately 14% consisting chiefly of scab.” Incidently, 
“chiefly” is not a term of precise definition, and it is not clear 
exactly what percentage of scab this would indicate. Aside 
from this factor, however, it would seem to us that the quoted 
findings would have little bearing upon the question in issue. 
Complainant made no express representations as to what grade 
or percentage of defects would exist at destination. Complain- 
ant’s representations were as to grade, quality and condition at 
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shipping point. The shipping point inspection certificate shows 
the potatoes met the description warranted by complainant, and 
we think the evidence submitted by respondent is insufficient to 
impugn the shipping point inspection certificate. The shipping 
point inspection covered all of the potatoes as they were being 
packed and loaded into car SFRD 25287. The federal inspection 
at destination was restricted to the product and lading-in the up- 
per three layers of the load and was made fifteen days subsequent 
to the origin inspection, and approximately four days after ar- 
rival of the shipment at respondent’s private siding in Altoona, 
Pennsylvania. The testimony as to the results of Stine’s personal 
inspection is quite indefinite. If respondent believed the potatoes 
were not as previously certified, it should have obtained an ap- 
peal inspection. Battistini Brothers v. William Shapiro, 8 A.D. 
1392, 1896; Anonymous, PACA Docket No. 4850, 9 A.D. 186, 139. 
Thus the shipping point inspection certificate stands as represent- 
ing the true grade, quality and condition of the produce at ship- 
ping point. Since the findings certified to by the federal inspector 
at shipping point were correctly communicated to the broker and 
to respondent, and the potatoes covered by the certificate were 
actually delivered by complainant, we conclude that respondent 
has failed to prove complainant misrepresented the potatoes or 
breached the contract. Accordingly, respondent’s rejection of the 
shipment was without reasonable cause and in violation of section 
2 of the act. 


There remains the question whether complainant made prudent 
disposition of the produce following respondent’s unjustified re- 
jection. Respondent’s W. E. Stine personally inspected the ship- 
ment after its arrival in Altoona, Pennsylvania on June 13, 1949 
and promptly rejected the potatoes to the broker. The broker im- 
mediately wired complainant that respondent was refusing the 
car because the potatoes graded only 86% U.S. No. 1, and con- 
tained too much scab. On June 14, 1949, in a telephone conversa- 
tion with a representative of the Regulatory Division, Fruit and 
Vegetable Branch, Chicago, Illinois, Stine agreed to accept the 
car provided appeal inspection disclosed the potatoes as meeting 
contract specifications. At respondent’s request, the broker or- 
dered Federal inspection on June 14th. The restricted inspection 
was made at 4:50 p.m. on June 16th and the record indicates it 
was completed prior to 5:00 p.m. the same day, for at 5:01 p.m. 
the inspector wired complainant the results of the restricted in- 
spection (Ex. 17 attached to complaint). The inspection results 
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were also made known to the broker at about the same time. This 
is evidenced by the statement of J. E. Nelson who testified (T. 
p. 22): “The car was inspected late in the afternoon of the 16th 
of June and Mr. Stine wasn’t at the office at the time. They were 
closed because it was after 5:00 o’clock, and the following morn- 
ing of the 17th we gave him the result of the inspection.” The 
broker’s wire of rejection to the complainant was filed at 4:32 
p.m. on June 17, 1949, approximately twenty-four hours after 
the broker received the results of the inspection. Respondent’s 
wire of rejection to complainant was filed at 8:22 a.m. on June 18, 
1949, or approximately twenty-four hours after respondent was 
notified of inspection results by the broker. The record shows 
that respondent’s outright rejection of the potatoes was not re- 
ceived by complainant until Saturday morning, June 18, 1949. On 
Monday, June 20, 1949, complainant diverted the car to the public 
terminal track where it arrived June 21 to be sold by J. E. Nelson 
& Sons. On June 22, Nelson wired complainant he was unable 
to get a satisfactory offer and inquired whether the car would be 
diverted elsewhere. Thereafter, and until the carrier was instruc- 
ted to divert the car to Boston, Massachusetts, complainant made 
several unsuccessful efforts to dispose of the potatoes in the Al- 
toona and Philadelphia markets. Car SFRD 25287 arrived in Bos- 
ton without delay and was sold on consignment on June 27, 1949. 

Whatever delay occurred in the resale of the produce was oc- 
casioned by complainant’s diligent efforts made, first, in request- 
ing the assistance of the Department to prevail upon respondent 
to accept the car, and later, by attempting to sell the potatoes 
in local markets. We do not deem this delay to be one for which 
complainant should be held responsible. On the contrary, we con- 
clude that complainant acted with dispatch from the moment no- 
tice of rejection was received, and that final resale at Boston was 
accomplished in a prompt manner for the best price obtainable. 

Reparation should be awarded complainant against respondent 
in the amount of $503.83, which is the difference between the 
contract purchase price, $741.59, and the net amount realized on 
resale, $237.76. The facts should be published. 


ORDER 


Within thirty days from the date of this order, respondent 
shall pay to complainant, as reparation, $503.83, plus interest 
thereon at the rate of five percent per annum from July 1, 1949, 
until paid. 
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The facts and circumstances as set forth herein shall be pub- 
lished. 
Copies hereof shall be served upon the parties. 


(No. 3243) 


PACA Doc. No. 5790. Decided August 22, 1952. 


Dismissal—Settlement between Parties 


Where the Department was notified by complainant that a satisfactory settle- 
ment had been made with respondent and authorized dismissal of the 
complaint, the complaint is, accordingly, dismissed. 


Messrs. March & Rossiter, of Chicago, Illinois, for complainant. Miss Lenore 
H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint, filed on April 9, 1952, complainant alleges 
failure on the part of the respondent to pay the full purchase price 
for a carload of grapes sold and delivered to respondent in Octo- 
ber 1951. Respondent failed to file an answer to the complaint. 

By telegram received from complainant on August 18, 1952, 
the Department was notified that a satisfactory settlement had 
been made with the respondent. Complainant authorized the De- 
partment to issue an order dismissing the proceeding against re- 
spondent. Accordingly, the complaint should be and is hereby dis- 
missed. 

Copies hereof shall be served upon the parties. 


(No. 3244) 


PAUL A. MOSESIAN & SON, INC. v. GALLINI PRODUCE COMPANY. 
PACA Doc. No. 5794. Decided August 28, 1952. 


Failure to Pay Purchase Price—Default 


Where it is alleged that complainant sold to respondent a shipment of table 
grapes and that the latter accepted the grapes upon delivery but has 
failed to pay the agreed purchase price, and, where respondent failed 
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to file an answer, held, that respondent’s failure to answer constitutes 
an admission of the facts alleged in the complaint and a waiver of oral 
hearing, and its failure to pay the purchase price is a violation of sec- 
tion 2 of the act for which reparation should be awarded complainant. 


Messrs. Meux & Gallagher, of Fresno, California, for complainant. Miss Le- 
nore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed March 25, 1952. Formal complaint 
was filed on June 9, 1952. Complainant seeks an award of repara- 
tion in the amount of $1397.50, the purchase price of 950 lugs 
of table grapes sold and delivered to respondent in December, 
1951. 

A copy of the report of investigation made by the Regulatory 
Division, Fruit and Vegetable Branch, was served upon complain- 
ant’s attorneys on June 30, 1952. A copy of the report of inves- 
tigation and a copy of the complaint were served upon respondent 
in person by an employee of the Regulatory Division on July 15, 
1952. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Respondent has not filed an 
answer. The issuance of an order is, therefore, authorized with- 
out further proceedings. 


FINDINGS OF FACT 


1. Complainant Paul A. Mosesian & Son, Inc., is a corporation, 
whose address is Post Office Box 1909, Fresno, California. 


2. Respondent is an individual, Louis D. Gallini, doing busi- 
ness as Gallini Produce Company, whose address is 2025 Cadiz 
Street, Dallas, Texas. 


8. By oral contract and in the course of interstate commerce, 
complainant sold to respondent on December 8, 1951, 950 lugs 
of table grapes, various varieties at various prices, for the aggre- 
gate amount of $1397.50, f.o.b. California shipping point. 
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4. Grapes meeting the specifications of the contract were ship- 
ped in a truck hired by respondent from Fresno County, Cali- 
fornia, to respondent at Dallas, Texas. Upon arrival at destina- 
tion, respondent accepted the grapes and made no complaint with 
respect thereto. 

5. The total purchase price of the truckload of grapes is 
$1397.50. Respondent has not paid complainant any part of this 
amount. 

6. Formal complaint was filed June 9, 1952, which was within 
nine months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing, as provided in the rules of 
practice (7 CFR 47.8(c)). 

It appears from the report of investigation that an investigator 
of the Regulatory Division discussed the complaint with respond- 
ent. At that time, respondent acknowledged his indebtedness to 


complainant, but stated that he was without funds and unable to 
pay for the grapes. 

Respondent’s failure to pay promptly the purchase price for 
the truckload of grapes is in violation of section 2 of the act. 
Complainant should be awarded reparation in the amount of 
$1397.50, with interest, and the facts should be published. 


ORDER 
Within 30 days from the date of this order, respondent shall’ 
pay to complainant, as reparation, $1397.50, with interest thereon 
at the rate of 5 percent per annum from January 1, 1952, until 
paid. 
The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 
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(No. 3245) 


NATIONAL PRODUCE DISTRIBUTORS, INC. v. JOHN HEATON. PACA 
Doc. No. 5569. Decided August 28, 1952. 


Failure to Pay Purchase Price—Failure to Prove Damages 
Resulting from Alleged Breach of Warranty—Damages 


Where the evidence shows that complainant sold and delivered two carloads 
of potatoes to respondent and that the shipments were accepted by the 
latter who failed to prove that the potatoes did not meet contract require- 
ments or that he sustained any damages by reason of complainant’s al- 
leged breach of warranty, held, that respondent’s failure to pay the pur- 
chase price is a violation of the act for which reparation should be 


awarded complainant. 


Effect of Acceptance of Commodity—Liability for 
Purchase Price — Damages — Breach of Contract 


Where a purchaser accepts a commodity under the original contract, he is 
liable for the full purchase price, less any damages proved to have re- 
sulted from breach of contract on the part of the seller. 


National Produce Distributors, Inc., of Chicago, Illinois, complainant, pro se. 
Mr. John Heaton, of West Frankfort, Illinois, respondent, pro se. Mr. 
H. Bernard Shapson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed April 2, 1951, complainant alleges that 
it sold respondent two carloads of potatoes; that potatoes of the 
kind, quality and grade contracted for were shipped to respond- 
ent; and that respondent has failed and refused to pay the con- 
tract purchase prices of the potatoes. A copy of the formal com- 
plaint was served upon respondent by registered mail on June 9, 
1951, together with a copy of the report of investigation prepared 
by the Regulatory Division of the Fruit and Vegetable Branch. 
A copy of the report of investigation was served upon complain- 
ant by registered mail on June 7, 1951. On July 23, 1951, respond- 
ent filed an answer, denying that the potatoes shipped by com- 
plainant were of the kind and quality contracted for. Respondent 
alleges that he rejected the shipments, and that the payments ten- 
dered by him to complainant represented the reasonable market 
value of the potatoes. 
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The amount involved is more than $500. Since neither party 
requested an oral hearing, the proceeding is conducted in accord- 
ance with the shortened method of procedure provided for in sec- 
tion 47.20 of the rules of practice (7 CFR 47.20). Complainant 
filed an opening statement of facts. Respondent did not file an an- 
swering statement. 


FINDINGS OF FACT 


1. Complainant, National Produce Distributors, Inc., is a cor- 
poration whose address is 31 South Water Market, Chicago 8, 


Illinois. 


2. Respondent is an individual, John Heaton, whose address 
is 304 South Logan Street, West Frankfort, Illinois. At the time 
of the transactions involved herein, respondent was licensed under 
the act. 


38. On or about October 13, 1950, in the course of interstate 
commerce, the parties entered into a contract for the sale by com- 
plainant to respondent of one carload of Idaho Russet potatoes of 
the following descriptions and at the prices indicated: 


160 100-pound burlap sacks U. S. No. 1, size A “S.S.S.” 


brand, approximately 30% 10-oz. or larger 
at $2.90 per sack Del. $464.00 


100 100-pound burlap sacks “Idaho Utility,” approximately 


80% 10-oz. or larger 
at $2.25 per sack Del. 225.00 


1000 10-pound mesh sacks “Triple S, Idaho Utility” 
at $3.00 per sack Del. 800.00 


$989.00 


The potatoes were contained in car ART 35041, which was shipped 
from Bassett, Idaho, on October 12, 1950, and arrived at West 
Frankfort, Illinois, on October 18, 1950. 


4. On or about October 16, 1950, in the course of interstate 
commerce, the parties entered into a contract for the sale by com- 
plainant to respondent of 400 100-pound sacks of washed Red 
Warba potatoes, 90% U.S. No. 1, size A, with shipment showing 
an “occasional small spot although quality very beautiful,” at an 
agreed price of $2.10 per sack delivered, or $840.00 less freight 
charges. The potatoes were contained in car PFE 60884, shipped 
from Ada, Minnesota, on October 10, 1950, and on the date of 
sale were diverted at Chicago, Illinois, to respondent at West 
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Frankfort, Illinois, The shipment arrived at destination on Oc- 
tober 18, 1950. 

5. The potatoes contained in car ART 35041 were officially 
inspected at shipping point on October 12, 1950 and were certi- 
fied as follows: 

“Firm, generally slightly skinned, washed, generally clean. 
U. S. No. 1 lot generally well shaped. Each lot averages less 
than 1% soft rot. Grade defects, U. S. No. 1 lot, within tol- 
erances, utility lot average within tolerances. 

“U.S. No. 1, size A, 2 inches or 4 ounces minimum Utility 
brand—v. S. No. 2, size A, 2 inches minimum.” 


These potatoes were inspected at destination by the carrier on 
October 20, 1950, and found to be as follows: 


“CKS ALL 100 LB SACKS & 370 NO. 10 LB SX SPUDS 
SPOTTED & SHOWING DECAY.” 
6. The potatoes contained in car PFE 60884 were officially 
inspected at shipping point on October 10, 1950, and were certi- 
fied as follows: 


“Stock slightly skinned, firm, generally well shaped and clean. 
Grade defects range from 6 to 13%, average 10%, consist- 
ing chiefly of freezing injury pitted scab and sunburn: in- 
cluding 2% defects of U. S. No. 2 grade. No soft rot. 

“U. S. commercial: size A, 2 inches minimum, average 89% 
U. S. No. 1 quality, 2 inches minimum.” 


These potatoes were inspected at destination by the carrier on 
October 19, 1950, and found to be as follows: 


“CKS ALL SACKS SPOTTED & SHOWING DECAY.” 


7. Upon arrival of the shipments at destination, the potatoes 
were accepted and sold by respondent. Respondent paid freight 
charges of $411.59 on car ART 35041 and $304.88 on PFE 60884. 
Respondent has failed and refused to pay complainant the con- 
tract purchase price of $1,112.53 for the potatoes contained in 
cars ART 35041 and PFE 60884. 


8. Formal complaint was filed on April 2, 1951, which was 
within 9 months after the causes of action accrued. 


CONCLUSIONS 


This is an action for the contract purchase price of two carloads 
of potatoes. In defense, respondent contends that the potatoes 
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shipped by complainant did not meet contract specifications, and 
that he rejected the shipments. 


First considering whether respondent rejected or accepted the 
shipments, respondent alleges in its answer that he rejected the 
potatoes. However, the records show that respondent took posses- 
sion of the shipments and made resales thereof. Respondent ten- 
dered to complainant alleged proceeds of resale of $115.58 for 
the potatoes in car ART 35041, and remitted at the rate of $1.75 
per hundredweight for the potatoes in car PFE 60884. Respond- 
ent’s position seems to be that his action is authorized on the 
basis of a telegram he sent to complainant on October 20, 1951 
reading as follows: 


“PER OUR TELEPHONE CONVERSATION ART 35041 

WILL RECONDITION CAR. WILL HAVE NOTATION ON 

FREIGHT BILL. WILL SETTLE ON THAT BASIS.” 
Respondent stated that the handling arrangements outlined had 
been agreed upon for the two shipments in a telephone conversa- 
tion between the parties, but that the girl sending the wire over- 
looked including the second car number. There is no evidence that 
complainant agreed to any reduction in the original contract pur- 
chase price of the shipments in question pursuant to the telegram 
quoted, or otherwise. Further, there is no evidence that complain- 
ant any time entered into a subsequent agreement with respondent 
for the sale of the potatoes on a consignment basis. We conclude 
that respondent accepted the potatoes under the original contracts. 
Accordingly, respondent is liable for the full purchase price, less 
any damages proved to have resulted from breach of contract on 
the part of complainant. East Coast Distributors v. Tennessee 
Produce Co., 10 A.D. 1551, 1554. 


As to whether there was a breach of contract on the part of 
c«mplainant, there is no dispute that the contract of October 13, 
1,150 required the delivery by complainant to respondent of the 
curtain Idaho Russet potatoes, as described in Finding 3 above. 
The contract of October 16, 1950 required the delivery by com- 
plainant to respondent certain Red Warba potatoes, as described 
in Finding 4 hereof. 


The shipping point inspection certificates covering the produce 
contained in the two cars, as set forth in Findings 5 and 6 above, 
indicate that, at time of shipment, the potatoes were in substan- 
tial, if not actual, compliance with contract specifications. How- 
ever, the two carloads of potatoes were sold on a delivered basis 
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and the potatoes were required to comply with contract specifica- 
tions on arrival at destination. The potatoes were inspected by the 
carrier at destination and were found to be “spotted and showing 
decay.” The damage reports of the carrier do not contain any 
other information as to condition on arrival, and it is impossible 
to determine therefrom whether the potatoes failed to meet con- 
tract specifications on arrival at destination. Therefore, it is con- 
cluded that respondent has failed to establish that the potatoes 
involved herein did not meet contract requirements at destination. 

It might be noted in addition that respondent has failed to prove 
damages; that is, respondent has offered no proof to show that 
the potatoes delivered were worth an amount less than they would 
have been worth if they had met contract requirements upon ar- 
rival at destination. Accordingly, respondent is solely without 
defense, and his failure to pay the contract purchase price of the 
potatoes in question is a violation of section 2 of the act. 

Reparation should be awarded complainant in the amount of 
$1,112.53, which represents the contract purchase price of the 
potatoes contained in cars ART 35041 and PFE 60884, less the 
freight actually paid by respondent, with interest. The facts 
should be published. 


ORDER 


Within 30 days from the date of this order respondent shall 
pay to complainant, as reparation, $1,112.53, with interest thereon 
at the rate of 5 percent per annum from November 1, 1950, until 
paid. 

The facts and circumstances as set forth herein shall be pub- 
lished. 

Copies hereof shall be served upon the parties, 


(No. 3246) 


PACA Doc. No. 5292. Decided August 28, 1952. 


Dismissal—Suitable Shipping Condition—Failure 
to Prove Abnormal Deterioration of Commodity 


Where complainant-purchaser brought an action against the shipper and 
complainant’s consignee for damages alleged to have been sustained on 
a carload of onions, which was handled by complainant’s consignee on a - 
joint account basis, on the theory that the onions were abnormally de- 
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teriorated upon arrival at destination and were, therefore, not in suitable 
shipping condition at time of shipment, but the record shows that the 
onions were permitted to stand on track in Florida at least 48 hours be- 
fore inspection by consignee and that they were not officially inspected 
until about 76 hours after arrival, it is held, that the condition reported 
at time of inspection in nowise indicated condition of the onions on ar- 
rival, that there was no evidence of condition on arrival, that complain- 
ant’s claim that the onions were abnormally deteriorated is without merit, 
and that the complaint against the shipper should accordingly be dis- 
missed. 


Dismissal—Stipulation of Parties—Joint Account—Counterclaim 


Where complainant-purchaser joined as party respondent its consignee (in 
joint account transaction) in an action for damages involving a carload 
of onions, and the consignee subsequently filed a counterclaim against 
complainant, but complainant and said consignee at an oral hearing en- 
tered into a stipulation to dismiss the complaint as to the consignee, as 
well as the counterclaim against complainant, it is held, that the com- 
plaint should be dismissed as to complainant’s consignee and the coun- 
terclaim should likewise be dismissed. 


Dismissal—Breach of Warranty of Suitable Shipping 
Condition—Abnormal Deterioration—Failure to Give 
Timely Notice of Claim for Damages 


Where the purchaser of a carload of onions in an f.o.b. sale alleged that the 
onions were abnormally deteriorated upon arrival at destination and 
therefore that the shipper breached his warranty of suitable shipping 
condition, but the evidence shows that the shipper had no notice of any 
trouble in connection with the car of onions until about 7 months after 
the transaction occurred, held, that the shipper was not given timely or 
reasonable notice of the purchaser’s claim for damages and complaint 
should be dismissed. 


Messrs. Golbus & Golbus, of Chicago, Illinois, for complainant. Respondent pro 
se. Mr. Sam Silver, of Messrs. Pallott, Silver, Tatham and Wayne, of Mi- 
ami, Florida, for other respondent. Mr. Cleve W. Allen, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was made to the Regulatory Division, Fruit 
and Vegetable Branch, on September 30, 1948. A formal repara- 
tion complaint was filed on January 6, 1950, in which complainant 
seeks an award of reparation in the amount of $1,500 from * * * 
from whom complainant purchased a carload of onions and/or 
* * * to whom complainant diverted the onions to be handled 
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on a joint account basis. Complainant alleged that the onions were 
abnormally deteriorated upon arrival at destination and were, 
therefore, not in suitable shipping condition. 


A copy of the report of investigation made by the Regulatory 
Division was served by registered mail upon attorneys for com- 
plainant on January 28, 1950. On the same date, a copy of the 
report of investigation and a copy of the formal complaint were 
likewise served upon * * *, Copies of the investigation report 
and the formal complaint were served upon * * * on January 
80, 1950. 


On February 20, 1950, * * * filed an answer and counter- 
claim, denying liability to complainant and alleging in the counter- 
claim that it received and handled on consignment for complain- 
ant the onions shipped from Michigan in car RD 31536, and that 
the venture resulted in a net loss of $211.96. This respondent 
requested that it be awarded reparation against complainant in 
that amount. * * * filed an answer to the complaint on March 
13, 1950, denying generally all material allegations of the com- 
plaint. 


* * * requested an oral hearing and on January 22, 1951 the 
hearing was opened at * * *, Florida, both complainant and 
respondent * * * being represented by counsel. No evidence 
was introduced and the hearing was convened for the purpose of 
a stipulation on the record by and between the parties, through 
their counsel, that the complaint against * * * be dismissed 
and the counterclaim against complainant also be dismissed, the 
dispute between these parties having been amicably adjusted. 
* * * elected to defend the action by the shortened method of 
procedure provided for by the rules of practice. Accordingly, com- 
plainant filed an opening statement of facts and two supplemental 
opening statements and * * * filed an answering statement of 
facts, which was followed by complainant’s statement in reply. 


FINDINGS OF FACT 
1. Complainant, * * *, is a corporation whose address is 
* * * Tilinois. 
2. Respondent, * * *, is an individual whose address is 
* * * Michigan. This respondent was duly licensed under the 
act at the time of the transaction here involved. 


8. Respondent, * * *, at the time of this transaction was 
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a partnership composed of * * *and * * * and was licensed 
under the act. Said * * *addressis * * *, Florida. 


4. On or about February 27, 1948, by oral contract and in 
the course of interstate commerce, complainant purchased from 
respondent * * *a carload of yellow onions, U. S. No. 1 boil- 
ers, in new open mesh sacks, branded “Michigan Gold Star’, at 
the agreed price of $2.25 per 50-lb. sack, f.o.b. shipping point, or 
a total invoice price of $1350. 


5. The onions were inspected by * * *and * * * inspec- 
tors at shipping point on the date of shipment, the report of which 
shows the quality and condition to be, “Stock is mature, firm, gen- 
erally fairly bright, dry, fairly well to well shaped. Grade defects 
within tolerance. Less than 144 of 1% decay,” and the grade to 
be, “U. S. No. 1, Boilers.” 


6. On February 27, 1948, respondent * * * shipped in car 
numbered SFRD 31536 from * * *, Michigan to complainant 
at * * *, Florida a carload, consisting of 600 sacks, of onions 
meeting contract specifications. Complainant paid respondent 
* * *the purchase price of $1350 by check dated March 11, 1948. 


7. On March 1, 1948, by oral contract and in the course of 
interstate commerce, complainant entered into a joint account 
agreement with * * *, * * *, Florida, for handling of the 
onions in car SFRD 31536 at the agreed price of $2.50 per 50-lb. 
sack, f.o.b. shipping point. 

8. On March 1, 1948, complainant diverted said car SFRD 
81536 to * * *, * * *, Florida. The car of onions arrived 
at * * * at 9:30 a.m. on March 6, 1948 and was accepted by 
* * * in accordance with the contract. 


9. At 1:15 p.m. on March 9, 1948, the carload of onions was 
Federally inspected after having been unloaded, and the report 
of this inspection shows the following condition: 

“Generally fairly firm to firm and fairly dry to dry. Sprouts 
range 20 to 30% averaging 25% from 1% to 3, mostly 1 to 
2 inches long. Decay range 1 to 5% averaging 3% chiefly 
Bacterial Soft Rot affecting 2 outer scales to entire bulb.” 

10. Respondent * * * disposed of the onions pursuant to 
the joint account agreement with complainant, and rendered to 
complainant an account sales indicating a net loss due * * * 
from complainant in the amount of $211.96. 


11. An informal complaint was filed on September 30, 1948, 
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which was within 9 months from accrual of the alleged causes 
of action herein. 


CONCLUSIONS 


There is no controversy concerning the terms of the contract 
of purchase and sale between complainant and * * *. The con- 
tract called for a carload of yellow onions, U. S. No. 1 boilers, 
in new open mesh sacks, branded “Michigan Gold Star’, at $2.25 
per 50-lb. sack, for a total value of $1350. The Federal-State in- 
spection of the onions at shipping point a few hours before the 
car was shipped showed the onions complied in all respects to 
contract specifications. 

This was an f.o.b. sale, which means that the purchaser (com- 
plainant) assumed all risk of damage and delay in transit not 
caused by the shipper. Under the regulations, the shipper in an 
f.o.b. sale warrants the produce to be in suitable shipping condi- 
tion, i.e., in a condition which, if handled under normal trans- 
portation service and conditions, will assure delivery without ab- 
normal deterioration at the destination named in the contract. 
The car of onions in question was shipped from * * *, Michi- 
gan in the evening of February 27, 1948, and arrived at * * *, 
Florida in the morning of March 6. Complainant points out that 
this was normal transportation service and there is no evidence 
of any delay or abnormal conditions in the transportation service. 


Complainant’s contention that the onions were abnormally de- 
teriorated upon arrival at destination is based upon, (1) a state- 
ment by the assistant manager of the * * * to the effect that 
when the car of onions was unloaded for storage on March 8, 1948, 
there were considerable sprouts protruding through the bags and 
that many of the bags appeared to be damp and old and that the 
shipment required reconditioning, and (2), an inspection made 
by the * * * at 1:15 p.m. on March 9, 1948, the report of 
which inspection showed the following condition: 


“Generally fairly firm to firm and fairly dry to dry. Sprouts 
range 20 to 30% averaging 25% from 1% to 3, mostly 1 to 
2 inches long. Decay range 1 to 5% averaging 3% chiefly 
Bacterial Soft Rot affecting 2 outer scales to entire bulb.” 


The foregoing inspection was made about 76 hours after arrival 
of the onions in Florida. The condition reported at that time cer- 
tainly is no indication of the condition of the onions upon arrival. . 
Since there was apparently no inspection of these onions by any- 
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one until at least 48 hours after arrival at destination when 
* * * opened the car on March 8, there is no evidence whatever 
of their condition at the time of arrival. Complainant’s conten- 
tion, therefore, that the onions were abnormally deteriorated upon 
arrival at destination is without merit. It is a well known fact 
that the climate in Florida is considerably warmer than that of 
Michigan, and a car of onions standing on track for several days 
conceivably could develop considerable sprouting and/or decay. 

* * * states, and this is not denied by complainant, that the 
first notice he had of any trouble in connection with the car of 
onions was received about 7 months after the transaction oc- 
curred. This, of course, would not be timely or reasonable notice, 
even if complainant had a meritorious claim for damages against 
this respondent. We have no hesitancy in finding that * * * 
fulfilled his contract to deliver a carload of U. S. No. 1 onions. 
Moreover, the onions were accepted upon delivery and no com- 
plaint was made to the shipper until many months thereafter. 
It is concluded that the complainant has failed to prove that the 
onions were abnormally deteriorated upon arrival at destination 


or that they were not in suitable shipping condition at the time 
of shipment and that the complaint against * * * should be 
dismissed. Pursuant to stipulation entered into between com- 
plainant and respondent * * *, the complaint against * * * 
should also be dismissed, as well as the counterclaim filed by 
* * * against the complainant. 


ORDER 


The complaint against * * * is hereby dismissed. 
The complaint against * * * is hereby dismissed. 
The counterclaim of * * * against complainant is hereby 


dismissed. 
Copies hereof shall be served upon the parties. 


(No. 3247) 


PACA Doc. No. 5416. Decided August 28, 1952. 


Dismissal—Payment for Protection against Loss 


Where complainant sought to recover the balance of the purchase price of 
a truckload of bananas and respondent maintained that the bananas 
were chilled and frozen on arrival, for which complainant agreed to 
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protect against loss, and that complainant has been paid the full amount 
received from the sale of the bananas, held, the evidence establishes 
that complainant agreed to protect respondent against all loss from 
chilling and freezing and, since complainant has been paid the gross 
proceeds, the complaint should be dismissed. 


Mr. Murray Eisenberg, of New York, New York, for complainant. Mr. Harold 
S. Sawyer, of Messrs. Warner, Norcross & Judd, of Grand Rapids, Mich- 
igan, for respondent. Mr. Gilbert A. Horn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed July 10, 1950, complainant alleges that 
it sold respondent a truckload of bananas for the gross price of 
$1,892.94, f.o.b. New York; that the bananas contracted for were 
shipped to respondent at * * *, Michigan; that respondent’s 
broker reported to complainant that 90 to 100 of the 575 stems 
of bananas in the truck were chilled; and that complainant agreed 
to grant protection for this chilled fruit. Complainant alleges fur- 
ther that respondent has remitted only $642.75 of the agreed pur- 
chase price, and has failed and refused to pay the balance. 

A copy of the formal complaint and a copy of the report of in- 
vestigation prepared by the Regulatory Division, Fruit and 
Branch, were served upon respondent by registered mail on Au- 
gust 11, 1950. A copy of the report of investigation was also fur- 
nished complainant. Respondent filed an answer on August 30, 
1950, and a copy of the same was served upon complainant on 
September 1, 1950. 


Respondent admits the contract alleged in the complaint and 
admits the delivery of the bananas. Respondent alleges, however, 
that the contract required complainant to furnish a truck for the 
movement of the bananas from New York to * * * and com- 
plainant was negligent in the selection thereof in that the truck 
was not adequately equipped to protect the bananas from freezing 
damage. The answer alleges further that after the bananas ar- 
rived at * * *, anew agreement was made between complain- 
ant and respondent whereunder complainant granted protection 
to respondent for all damage due to the chilled and frozen: con- 
dition of the fruit. Respondent denies being indebted to complain- 
ant for any sum over and above the amounts theretofore remitted 
in connection with the shipment. 
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A hearing was held at * * *, Michigan, on April 24, 1951. 
Complainant was represented by counsel for * * *, assignee 
for the benefit of creditors of * * *, Thedepositionof * * * 
was admitted in evidence in complainant’s behalf. Respondent 
was also represented by counsel and offered the testimony of 
2S 8 ee, ee UF eed * * ., Bow the Dearing, 
the deposition of s+ was taken by agreement of the parties, 
and was received in evidence. Complainant was also allowed to 
take the deposition of * * *, and it was received in evidence. 
Briefs were submitted by both parties. 


FINDINGS OF FACT 
1. Complainant, * * *, is a corporation whose address is 
* * *% New York. 
2. Respondent, * * *, is a corporation whose address is 
* * * * * *, Michigan. At the time of the transaction in- 
volved in this case respondent was licensed under the act. 


8. On or about February 27, 1950, in the course of interstate 
commerce, complainant contracted to sell to respondent 575 stems 
of Santa Marta bananas weighing 24,425 pounds at $7.75 per 
hundredweight, f.o.b. New York, shipment to be made by shipper’s 
truck. The contract was negotiated by * * *of * * *, Michi- 
gan, who acted as broker for both complainant and respondent. 


4, On or about March 1, 1950, bananas of the kind, quality 
and condition called for in the contract were shipped in a truck 
selected by complainant from New York to * * *, Michigan, 
where they arrived early in the morning of March 4, 1950. Re- 
spondent opened the rear doors of the truck and found the bananas 
to be in a chilled and frozen condition. Respondent immediately 
notified the broker of the condition of the load and advised specif- 
ically that the “first inspection shows rear three tiers approxi- 
mately 90 to 100 bunches frozen, load shifted on back of load, 
temperature rear three tiers 50 Degrees top.” 


5. On or about March 4, 1950, immediately after receiving 
advice from respondent regarding the condition of the bananas 
upon arrival, the broker, * * *, discussed the disposition of the 
load with complainant by telephone. The substance of the agree- 
ment reached between them was reduced to writing by the broker 
and a copy of the memorandum was mailed to complainant and to 
respondent on the same day. The memorandum reads as follows: 
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“With reference to our telephone conversation of today, we 
are instructing Produce Department to unload the above 
truckload of bananas per your agreement to grant them pro- 
tection for frozen and chilled fruit. 

“First inspection by buyer: shows rear 8 tiers approximately 
90-100 bunches frozen, load shifted on back of load. Temper- 
ature rear 3 tiers 50 degrees top.” , 


6. Upon receipt of advice from the broker that complainant 
agreed to grant protection for frozen and chilled fruit, respond- 
ent unloaded the bananas into its ripening room. Due care and 
the best practice was exercised in salvaging and selling the sala- 
ble portion of the load. The full price obtained from the sale of 
the bananas amounted to $642.75. The worthless portion of the 
load was dumped. 


7. On or about March 16, 1950, respondent rendered an ac- 
count of sales to complainant with respect to the sales of the ba- 
nanas and remitted the sum of $453.47. Subsequently respondent 
remitted an additional payment of $189.28. No further payments 
have been made for the bananas. 


8. Formal complaint was filed within nine months after the 
alleged cause of action accrued. 


CONCLUSIONS 


The chilled and frozen condition of the bananas upon arrival 
at * * * was due either to the negligence of complainant in 
selecting inadequate trucking facilities, or the fault of the truck- 
er in failing to properly care for the load in transit, or both. 
However, the decision in this case need not turn on the question 
of who was responsible for the damaged condition of the bananas. 
A new agreement was made between the parties after the arrival 
of the bananas wherein complainant granted protection to re- 
spondent for the frozen and chilled fruit on the load. The possi- 
bility of negligence on complainant’s part is important only to 
establish that there was adequate consideration for the new agree- 
ment. 


The new agreement was reduced to writing by the broker who 
negotiated the transaction and both parties were supplied with 
copies thereof. Neither party raised any objection to the terms 
of this memorandum at any time. It is concluded, therefore, that 
the broker’s memorandum of March 4, 1950, which is set out 
herein as Finding of Fact No. 5, truly represents the understand- 
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ing of the parties. Accordingly, the only question before us is 
the proper interpretation of the new agreement. 

Complainant contends that it understood from the broker’s tel- 
ephone call on March 4, 1950, which took place immediately after 
the arrival of the load at * * *, that chilling damage was 
found in 90 to 100 of the stems in the shipment, and that its agree- 
ment to grant protection extended only to these 90 to 100 stems. 
It is respondent’s contention, on the other hand, that it unloaded 
the bananas only with the understanding that full protection was 
granted with respect to all of the bananas on the load. 

A thoughtful reading of the broker’s memorandum of the new 
agreement indicates that there is no substance to complainant’s 
position. The first paragraph of the memorandum reads as fol- 
lows: 

“We are instructing Produce Department to unload the above 

truckload of bananas per your agreement to grant them pro- 

tection for frozen and chilled fruit.” 
This is the full and complete statement of the protection agree- 
ment. It is not limited in any way. Standing alone, this paragraph 
should suggest to any experienced banana merchant that exten- 
sive damage throughout the load might be expected. It mentions 
frozen fruit as well as chilled fruit. The undisputed testimony of 
respondent’s expert witnesses indicates that bananas sustain chill- 
ing damage at any temperature below 56 degrees, and the lower 
the temperature, the more severe the damage. The mention of 
frozen fruit necessarily indicates that the bananas were exposed to 
temperatures well below 56 degrees. 

The second paragraph of the broker’s memorandum merely re- 
ports the condition of the bananas as revealed by a preliminary 
doorway inspection, as follows: 


“First inspection by buyer: shows rear 3 tiers approximately 
90-100 bunches frozen, load shifted on back of load. Tem- 
perature rear 3 tiers 50 degrees top.” 


This report in no way modifies the protection agreement in the 
first paragraph of the memorandum. Nor can it be construed as 
a representation that the damage in the load was confined to the 
90-100 frozen bunches found in the rear three tiers. Complainant 
knew that respondent had no opportunity to give the load more 
than a doorway inspection, since respondent had refused to un- 
load the truck until the protection agreement was made, which 
fact is verified by the first paragraph of the broker’s memoran- 
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dum quoted above. It is concluded that complainant’s agreement 
to grant respondent protection for frozen and chilled bananas ex- 
tended to the entire load. 

No question has been raised with respect to the manner in 
which respondent processed, ripened and sold the salvaged ba- 
nanas, and the evidence before us indicates that the fruit received 
the best handling possible so as to afford maximum returns there- 
from. 

Under an agreement to grant protection, such as we find in 
this case, respondent is liable to complainant for the gross pro- 
ceeds obtained from the salvaged bananas, less expenses incurred 
in salvaging the fruit. Arthur G. Manzo v. Jarson & Zerilli Co., 
9 A.D. 1230. Respondent has heretofore remitted the entire gross 
proceeds of the sale of the bananas, making no deduction for ex- 
penses. Accordingly, respondent’s obligation to complainant in this 
transaction has been more than fulfilled. It is concluded, therefore, 
that this complaint should be dismissed. 


ORDER 


The complaint is hereby dismissed. 
Copies hereof shall be served upon the parties. 





